





CENTRAL LAW JOURNAL. 


281 











ST. LOUIS, MO., OCT. 10, 1902. 








LIABILITY OF A MUNICIPALITY FOR THE 
UNHEALTHY OR DEFECTIVE CONDITION 
OF A CITY PRISON WHERE IT IS UNDER 
NO DUTY TO ERECT A PRISON OR FATLS TO 
CONFORM TO THE STATUTORY REQUIRE- 
MENTS. 

The reformation that took place during the 
last century in the building of prison houses, 
and in the matter of prison regulations and 
accommodations, was not the least of the 
great achievements of the century that has 
Dark, damp, vermin-infested 
dungeons exist now, as a general rule, 
only in fiction. The enlightened conscience 
of the present day revolts at the very thought of 
them. Here and there, however, traces of them 
sometimes appear, as in the case of municipal 
jails or calabooses, to remind us of the barbar- 


just closed. 


ism from which we have only recently 
emerged. Out of such —instances—fortu- 
nately quite rare—has arisen that class 


of cases which discuss the right of a prisoner 
to redress for injuries thus unnecessarily and 
cruelly visited upon him. 

It is, of course, well settled that where it is 
clearly the duty of a municipality to erect and 
maintain a jail, it is not liable for any injury 
resulting to prisoners incarcerated therein, 
which may be due to its own negligence in 
failing to secure for them a reasonable degree 
of comfort or to protect them from such 
bodily suffering as would injure their health 
or endanger their lives. Gray v. Griffin, 
111 Ga. 361, 51 L. R. A. 151; Eddy v. 
Village of Ellicottville, 35 N. Y. App. D. 
256; Gullikson v. MeDonald, 62 Minn. 278, 
64 N. W. Rep. 812; Kelley v. Cook, 21 R. 
I. 29,41 Atl. Rep. 571; Calwell v. Boone, 51 
Iowa, 687; Brown’s Administrator vy. Guy- 
andotte, 54 W. Va. 299, 12S. E. Rep. 707; 
Blake v. City of Pontiac, 49 Ill. App. 543; 


La Clefs v. Concordia, 41 Kas. 323; New 
Kiowa v. Craven, 46 Kas. 114, 26 Pac. Rep. 


426. The only ray of hope under this rule 
vouchsafed to the unfortunate prisoner is 
found in an obiter remark of the court in 
the case of Blake y. City of Pontiac, supra, 
where it is intimated, although not so decided, 





that the trustees of the town might be liable 
individually on account of such wrongful con- 
struction of its prison. The rule of non-lia- 
bility in such cases rests upon the broad prin- 
ciple that, in the discharge of its purely gov- 
ernmental functions, a corporate body to 
which has been delegated a portion of the 
sovereign power is not liable for torts com- 
mitted in the discharge of such duties, and in 
the execution of such powers. But while this 
rule is based on sound principle and sustained 
by the weight of authority, two well defined 
exceptions are striving for recognition. 

The first exception arises only in cases where 
the constitution or laws of a state provide cer- 
tain general rules for the erection and regu- 
lation of prison houses. Thus, where the 
constitution provides, as it does in North Car- 
olina, that ‘‘it shall be required by competent 
legislation that the structures and superin- 
tendence of penal institutions of the state, 
the county jails and city police stations, se- 
cure the health and comfort of the prisoners,’’ 
it has been held that cities and towns are li- 
able in damages for failure to provide their 
prison houses with fuel, bed clothing, and 
other things necessary to secure to the pris- 
oners committed to them a reasonable degree 
of comfort and protect them from such bodily 
suffering as would injure their health. Lewis 
v. Raleigh, 77 N. C. 230: Moffit v. Asheville, 
103 N. C. 237; Shields v. Durham, 116 N. 
Car. 394, 21S. E. Rep. 402 ; Shield v. Durham, 
118 N. C. 450, 36 L. R. A. 293; Coley v. City 
of Stateville, 121 N. Car. 301. Other states in 
which this question has not arisen have 
provisions somewhat similar to that of North 
Carolina. In such instances the rule just an- 
nounced must necessarily be applied. Other- 
wise such provisions would be practically 
ineffective. Moreover, in a large number of 
states, the sentiment is increasing in favor of 
the passage of such constitutional provisions. 
Thus, Fish J., of Georgia, in commenting on 
the provisions ef the North Carolina constitu- 
tioy, says: ‘‘For the sake of humanity we 
“an but regret that there are no such ex- 
press provisions in the constitution and laws 
of our own state in reference to municipal 
prisons.’”’ Where such _ provisions exist, 
therefore, it is quite clear that a municipality 
should be held liable for injuries resulting to 
prisoners from the unhealthy and defective 
condition of its prison house. 
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But even in the absence of constitutional or 
statutory provisions, such as we have just con- 
sidered; there is still another exception to a 
inunicipality’s immunity from liability in such 
cases,/.e., Where its erection and maintenance of 
a jailis not necessary nor required by statute. 
Edwards v. Pocahontas, 47 Fed. Rep. 268, 
In the case we have just cited it was held 
that a town which used a jail of its own where 
hy express right of statute it might have used a 
county jail subject to inspection and control, 
is liable for injuries to the health of a pris- 
oner caused by its filthy condition. The 
court distinguishes between sovereignty exer- 
cised by a county under the constitution 
and statutes of the commonwealth and that 
voluntarily assumed by a municipality for its 


own convenience. In the latter case, the 
municipality being under no obligations to 


assume such sovereignty, cannot escape li- 
ability for the negligent manner in which it 
The distinction made by the 
believe to be of 


exercises it. 
court in this case we 
great importance. The 
to over-estimate the sovereignty of a munic- 
ipality and to lose sight of the fact that, for 
the most part, it is a mere private corporation 


called 


tendency lias been 


into existence by the people com- 
posing it for their own private advantage 
and convenience. It is true that the state 
may confer attributes of sovereignty upon a 
city in some particular instances, and make 
its officers amenable to the state, but in the 
great majority of cases sovereignty is as- 
sumed and exercised by such corporations 
voluntarily, and without being subject to the 
control or supervision of the state. Under such 
circumstances we are aware of no principle of 
public policy, nor do we see in municipal organ- 


ization any such transcendent advantages, 
as would tend to shield it from liabi- 
lity, when, without necessity and for its 


own private advantage, itassumes to exercise 
the sovereign power of the atate ina manner 
that results in injury to its citizens. 

» 








NOTES OF IMPORTANT DECISIONS. 


TAXATION — WHAT Is A PROPER CLASSIFICA- 
TION.—The classification of property for taxation 
is the subject of very great controversy. The an- 
thorities are multitudinous and confusing. Prob- 
ably the clearest statement of what the rule ought 
to be in such cases is to be found in some expres- 
sions of the court in the recent of State v. 
Sinith, 64 N. E. Rep. 18, where the Supreme Court 


Case 


| 
| 





| 
| 
| 
} 


of Indiana held that a statute providing that the 
owner of real estate may deduct his mortgage in- 
debtedness therefrom in assessing it for taxation 
did not violate the constitutional requirement of 
uniformity. In answer to the objeetion that the 
classification was not uniform or reasonable, the 
court said : 

On the subject of classification it is not difficult 
to accumulate extreme statements made by courts 
in the condemnation of statutes that so offend, but 
it materially conduces to a more, intelligent under- 
standing of the effect of such decisions if such 
statements are read in connection with the enact- 
ments they condemn. But if we may venture to 
attempt to extract the cardinal principle from the 
many discordant opinions upon the subject of 
classification, we may say that it will be found 
that what they condemn is a classification that is 
arbitrary, because it is not founded on differences 
recognized by the constitution, or naturally inher- 
ing in the subject-matter of the legislation to an 
extent that would at least suggest some reason 
why the lawmaking power, acting in a presumed 
spirit of fairness, should have made the distine- 
tion. As stated before. we perceive in the statute 
under consideration a substantial reason for dis- 
tinguishing between mortgages or defeasible sales 
and mere liens. And there is also a substantial 
reason for not permitting such deductions from 
personal property, since itis a fact. so well known 
as to be judically recognized, that real estate bears 
more than its proportion of the burdens imposed 
by the state government.” 





CONSTITUTIONAL LAW — ALLOWANCE OF AT- 
TORNEY’s FEES AGAINST A CORPORATION FOR 
VEXATIOUS RESISTANCE. — Much of the contro- 
versy which arose about the question concerning 
the right of the legislature to provide for the col- 
lection of attorney’s fees against insurance com- 
panies and other corporations for vexatiously 
delaying payment of claims or resisting lawful 
demands against them, was supposed to have 
been settled by the decision of the United States 
Supreme Court in the case of Railroad Co. v. El- 
lis, 165 U. S. 150. This, apparently, is not 
the case, however. In the case of Thompson 
v. Traders’ Insurance Company, 68 S. W. 
Rep. 889, the Supreme Court of Missouri 
held void a recent statute of that state per- 
mitting a recovery for attorney's fees in an ac- 
tion on an insurance policy where there has been 
vexatious delay in paying the loss. The reason 
for the continuance of this controversy is the un- 
certain position of the federal supreme court in its 
more recent declarations on this question. In this 
regard, however, the Missouri Supreme Court has 
this to say: 

‘In Paddock v. Railroad Co., 155 Mo., loc. cit. 
537, 56S. W. Rep. 453, this court followed the 
rule laid down by the Supreme Court of the United 
States in Railroad y. Ellis, 165 U.S. 150. 17 Sup. 
Ct. Rep. 255, 41 L. Ed. 666,—that a statute which 
authorized a recovery of an attorney's fee against 
a defendant if the plaintiff recovers, and does not 
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allow an attorney's fee against the plaintiff in case 
the defendant succeeds in the case, was in conflict 
with the fifth amendment to the constitution of 
the United States, because it did not insure the 
equal protection of law to both parties litigant. 
It is now urged by plaintiff that since then the 
Supreme Court of the United States has receded 
from the Ellis case in several decisions, — notably 
in Railroad Co. v. Paul, 173 U. 8. 404, 19 Sup. Ct. 
Rep. 419, 43 L. Ed. 746: Railroad Co. v. Mathews, 
174 U.S. 96, 19 Sup. Ct. Rep. 609, 43 L. Ed. 909; 
and Tullis v. Railroad Co., 175 U.S. 348, 20 Sup. 
Ct. Rep. 136, 44 L. Ed. 192. Of this itis enough 
to say that it matters not that in the opinion of 
the plaintiff in this case, which has color given 
it by the opinion of the minority of that eminent 
tribunal, these cases overrule the Ellis case, for 
the majority of that court distinctly hold that the 
decisions on those cases do not overrule the Ellis 
‘ase. This court has troubles enough of its own, 
without attempting or undertaking to investigate 
or decide whether the majority or the minority of 
that court are right as to whether the Ellis case 
can be reconciled with the later cases. Until that 
court, as a court. overrules the Ellis case, it is the 
duty of this court to follow that decision, for it 
unquestionably applies to this case, if there is any 
statute applicable to this case which -imposes a 
penalty upon an insurance company for delay in 
the payment of its contract obligations which is 
not imposed upon any other person or company 
for a similar delay.” 

“Corporations — LIABILITY OF DIRECTORS 
TO STOCKHOLDERS FOR THE NEGLIGENCE OR 
EMBEZZLEMENT OF OFFICERS AND EMPLOY- 
EEsS.—Some time ago we called attention to the 
fact that the tendency of some courts to exonerate 
directors of corporations from liability for the 
neglect or default of the officers and agents em- 
ployed by them, was destroying the confidence of 
the investing public in the management of corpo- 
rate enterprises. 50 Cent. L. J. 44, 49. The 
prime factor in this apparent change of sentiment 
on the part of the courts was the decision of the 
United States Supreme Court in the compara- 
tively recent case of Briggs v. Spaulding, 14 U. 8. 
49. This case is well known to the profession, 
and is discussed in the citation in the CENTRAL 


LAW JOURNAL to which we have just referred. It! 


practically exempts directors from liability in 
such cases altogether. The decision was by a 
closely divided court. however, and has been 
much criticized in the recent opinions handed 
down by many state tribunals. Even Justice 
Harlan, who spoke also for three of the ablest 
judges of the supreme court, in his dissenting 
opinion, says of the rule announced in this case: 
“It cannot be tolerated without peril to the busi- 
ness interests of the country.” 

Since, however, no attempt has been made to 
overrule or modify the rule announced in this 
case, litigants in many of the states are relying 
for recovery in such cases upon constitutiona, 





provisions recently passed or which have hitherto 
been unnecessary to enforce. For instance, sec- 
tion3 of article 12 of the constitution of California, 
provides that: ‘The directors or trustees of eor- 
porations and joint stock associations shall be 
jointly and severally liable to the creditors and 
stockholders for all moneys embezzled or misap- 
propriated by the officers of such corporation, or 
joint-stock association, during the term of oftice 
of such director or trustee.”’ This provision of 
the California constitution is not only diametri- 
cally contrary to the rule announced in Briggs v. 
Spaulding, but is also a much heavier imposition 
of liability upon the director, than is laid upon 
him under the general rule favored by the weight 
of authority as announced by many of the state 
courts. In fact, this provision is so severe that 
its constitutionality was recently attacked, but 
without success, in the recent case of Rice v. 
Howard, 69 Pac. Rep. 77. The Supreme Court of 
California in. passing upon this phase of the ques- 
tion, said: 

“It is contended by the respondent that the 
constitutional provision is in conflict with the 
fourteenth amendment of the federal constitution, 
because it takes the property of corporate direc- 
tors without due process of law, and because it 
denies to such persons the equal protection of the 
law. To hold the directors liable as sureties for 
creditors and other officers is not obnoxious to 
this charge, if the suretyship has been voluntarily 
assumed. If such provision is void because it 


‘ punishes the innocent for the fault of others, un- 


der such cifcumstances, then we must hold that 
no contract whereby one person undertakes for 
the conduct of another is valid. As I have said, 
in all such cases when loss occurs the innocent 
surety suffers for another's fault. There is no 
difference between this case and the ordinary 
contract of a surety, unless it can be said that this 
liability is placed upon the director against his 
will. Argument is hardly required to show that 
such is not the case. The state could refuse to 
grant corporate franchises altogether, or may 


_ grant on such terms as it pleases. The right to 


do business as .a corporation, or to be a director, 
if | may speak of it asa right, is nota natural 
right. These directors took office knowing the 
responsibilities they assumed in so doing, and in 
the eye of the law did so as freely and voluntarily 
as they would have done had they signed a bond 
agreeing to be responsible for the corporate offi- 
cers. It tay seem an unwise policy to so heavily 
handicap state corporations, and then to permit 
corporations organized in other states, and which 
are not so burdened, to do business within the 
state as freely as those organized here. But the 
king can do no wrong, and the sovereign will has 
been declared.” 
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PRIOR AND SUBSEQUENT NEGLI- 
GENCE. 





1. The **:Any Degree’? Doctrine of Con- 
tributory Negligence.—The law of contributory 
negligence has had a very substantial growth, 
but in many respects it is still unsettled, and 
its growth unfinished. It is adoctrine which 
seems to have been a stranger to our early 
law, at least by that name. It began with a 
severe and denunciatory rule levelled against 
the plaintiff,—a rule ywhich illustrates the 
severity of the old law and the old judges—a 
almost to malignaney, 
appealed for 





severity amounting 
especially where a poor man 
justice against a rich man or a rich corpora- 
tion. The ruie announced by Lord Camp- 
bell was that where the negligence of the 
plaintiff, or of the person injured, contributed 
in any degree to the catastrophe, there could 
be no recovery of damages, because the law 
had no seales with which to measure the fault 
of the respective parties.' This severe rule 


1 Lord Campbell, C. J., in Dowell v. Gen. Steam. 
Nay. Co., 5 El. & BI. 19. This statement of the com- 
mon-law rule in such eases has been subsequently 
recognized by many courts. Robinson vy. Western 
Pacitie R. Co., 48 Cal. 409, 421; Needham vy. San Fran- 
cisco, ete. R. Co., 87 Cal. 409; Gay v. Winter, 34 Cal. 
158; Fleming v. Western Pacific R. Co., 49 Cal. 253; 
Hearne y. Southern Pacific R. Co., 50 Cal. 482; Kyne 
Vv. Wilmington, ete. R. Co.,8 Houst. (Del.) 185, 13 
Cent. Rep. 391, 14 Atl. Rep. 922: Jones v. Belt, 8 
Houst. (Del.) 562, 32 Atl. Rep. 723; Robinson v. Simp- 
son, 8 Houst. (Del.) 398, 32 Atl. Rep. 287; Western 
Union Tel. Co. v. MeDaniel, 103 Ind. 294, 1 W. Rep? 
274; Johnson vy. Canal, ete. R. Co., 27 La. Ann. 53; 
Knight v. Ponchartrain R. Co., 23 La. Ann, 462; 
Laicher v. New Orleans, ete. R. Co., 28 La. Ann. 320; 
Coombs vy. Parrington, 42 Me. 332; Murphy v. Deane, 101 
Mass, 455; Strand v. Chicago, ete. R. Co., 67 Mich. 380; 
Dowling vy. Allen, 88 Mo. 293; Munger v. Tonawanda, 
ete. R. Co., 4. N. Y. 349; Thrings v. Central Park R. 
Co., 7 Robt. 616; Morris v. Phelps, 2 Hilt. 38; Collins 
v. Albany, ete. R. Co., 12 Barb. (N. Y.) 492; Johnson 
vy. Hudson River R. Co., 20 N. Y. 78; Wilds v. Hudson 
River R. Co., 24 N. Y. 480, reversing 33 Barb. (N. Y.) 
503, 29 N. Y. 315; Sheffield vy. Syracuse, ete. R. Co., 21 
Barb. (N. Y.) 339; Dougan v. Champlain Transp. Co., 
6 Lans. (N. Y.) 430; Baxter vy. Second Avenue R. Co., 
3 Robt. 510; MeCully v. Clarke, 40 Pa. St. 399; Rail- 
road Co. y. Norton, 24 Pa. St. 465; Stiles v. Geesey, 71 
Pa. St. 439; Catawissa R. Co. vy. Armstrong, 49 Pa. St. 
186; Heil v. Glanding, 42 Pa. St. 498; O’Brien v. Phila., 
ete. R. Co., 3 Phila. (Pa.) 76; Marean v. New York, 
ete. R. Co., 167 Pa. St. 220, 31 Atl. Rep. 562; Monon- 
gahela City v. Fischer, 111 Pa. St. 9, 2 Cerit. Rep. 79; 
Willard v. Pinnard, 44 Vt. 34; Schoenfeld v. Mil- 
waukee City R. Co., 74 Wis. 433,48 N. W. Rep. 162; 
Witherly v. Regent’s Canal Co., 12 C. B. (N. 8.) 2, 6 L. 
T. (N. S.) 255, 3 Fost. & Fin. 61; Browndll vy. Flagler, 
5 Hill, 282; Vanderplank y. Miller, 1 Mood. & M. 169; 
Vennall vy. Garner, 1 Cromp. & M. 21; Lack v. Seward, 
4 Car. & P. 106; Luxford vy. Large, 5 Car. & P. 421; 





| 
| 
| 
| 











which I have ventured to call the ‘‘any degree’’ 
rule, took the formula that if the negligence of 
the plaintiff, or of the person killed or injured, 
contributed in any degree, however slight, to 
produce the injury,there could be no recovery, 
no matter how gross the negligence of the 
defendant might be. A rule which shocked 
the sense of justice of mankind, by visiting 
upon the plaintiff the consequences of the 
defendant’s negligence, although the plaintiff 
may have been guilty of some negligence, 
slight and trivial, contributing to the catas- 
trophe, could not long endure; and the  flexi- 
bility of the common law, and its means of 
adapting itself to the purposes of justice, are 
well illustrated by the fact that it did not 
endure. 

2. Doctrine that Contributory Negligence 
Must Amount to a Want of Ordinary Care.— 
The ‘‘any degree’’ doctrine spoken of in the 
preceding paragraph was gradually displaced 
by the doctrine that the negligence of the 
plaintiff, or of the person killed or injured, 
which would bar a recovery of damages, must 
be something more than slight negligence, 
contributing in some degree to the catastrophe, 
but must amount to a want of ordinary care.” 
This principle placed the ‘plaintiff and the 
defendant upon an equal footing as to the rule 


Woolf v. Beard, 8 Car. & P. 3738; Kent y. Elstop, 3 
East, 18; Broadwell v. Swigert, 7 B. Mon. 39. 
2Crommelin yv. Coxe, 30 Ala. 318, 329; Williams v. 
Clinton, 28 Conn. 266; Fox vy. Glastenbury, 29 Conn. 
204; Birge v. Gardiner, 19 Conn. 507; Daley v. Nor- 
wich, etc. R. Co., 26 Conn. 591; North Chicago Street 
R. Co. v. Eldridge, 151 Ill. 542, 38. N. E. Rep. 246; 
Indianapolis, ete. R. Co. y. Stout, 53 Ind. 143, 149; 
Ohio, ete. R. Co. vy. Gullett, 15 Ind. 487; Muldowney v. 
Illinois, ete. R. Co., 39 Lowa, 615; Little v. MeGuire, 
43 Iowa, 447, 38 Lowa, 562; Hughes vy. Muscatine, 44 
Iowa, 672; Kansas Pacific R. Co. vy. Pointer, 14 Kan. 
37, 9 Kan. 620; Sawyer v. Sauer, 10 Kan. 466, 472; Sul- 
livan v. Louisville Bridge Co., 9 Bush (Ky.), 81; 
Marble vy. Ross, 124 Mass. 44, 5 Atl. Rep. 596; Flan- 
nigan y..St. Paul City R. Co., 68 Minn. 300,71 N. W. 
Rep. 379; Mobile, ete. R. Co. v. Stroud, 64 Miss. 784, 2 
South. Rep. 171; Neier v. Missouri, ete. R. Co. (Mo.), 
4 W. Rep. 597; Cox v. Westchester Turnpike Road, 33 
Barb. (N. Y.) 414; Baxter vy. Second Avenue R. Co., 3 
Robt. (N. Y.) 510; Jacobs v. Duke, 1 E. D. Smith (N. 
Y.), 271; Meredith vy. Cranberry Coal, ete. Co., 99 N. 
Car. 576,5 8S. E. Rep. 659; Cleveland, ete. R. Co. vy. 
Crawford, 24 Ohio St. 681, 2 Am. L. T. (N. 8.) 211; 
O’Brien vy. Philadelphia, ete. R. Co., 3 Phila. (Pa.) 76; 
Nashville, ete. R. Co. vy. Carroll, 6 Heisk. (Tenn.) 347; 
Cremer vy. Portland, 36 Wis. 92, 99; Springett v. Ball, 
4 Fost. & Fin. 472: Irwin v. Spriggs, 6 Gill, 200. See 
Chase v. New York, ete. R. Co., 24 Barb. 273, where it 
was held that ordinary care is not synonymous with 
reasonable care, and that reasonable care is required. 
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of culpability. The defendant was not culpa- 
ble unless he had been guilty of a want of 
ordinary care; the plaintiff was not to be 
barred of a recovery unless he, or the person 
for whose death or injury he sued, had been 
guilty of a want of ordinary care.® 

3. Doctrine that This Want of Ordinary 
Care Must Have Been a Proximate Cause of 
the Injury.—But this modification of the *‘any 
degree’’ doctrine was still not enough for the 
purposes of substantial justice in all cases. 
There were many cases where the plaintiff, or 
the person killed or injured, had been guilty 
of a want of ordinary care, contributing to 
the catastrophe, yet, where, according to the 
ordinary sense of justice of mankind, the 
defendant ought to pay damages to the plaint- 
iff. Let us illustrate this by three leading 
vases: Davies, the owner of an ass, was cer- 
tainly guilty of a want of ordinary care, and 
of an illegal act, in hoppling his ass and turn- 
ing it loose in that condition upon the high- 
way to graze. The servant of Mann, in driv- 
ing his master’s wagon over the ass and_kill- 
ing it, was certainly equally guilty of a want 
of ordinary care; but he was guilty of no 


greater fault, and yet Davies recovered 
damages from Mann.‘ The townof Col- 


chester planted some oysters in the shallow 
portion of a navigable water, which, let us 
say it had no right to do. Brooke, navi- 
gating the water as he had a right to do, know- 
ing thatthe oysters were there, negligently 
ran his vessel upon them, and destroyed 
or injured them. Here both the parties were 
at least guilty of a want of ordinary care; 
the town in exposing its property to injury 
and in committing an unlawful act in doing so ; 
Brooke in running his scow upon the property 
and destroying or injuring it, And yet it was 
held that the town ought to recover damages 
from Brooke.’ The railway of the defendant 
ran through the farm of Kerwhacker, and the 
track of the railway was. not fenced. Ker- 
whacker, following the custom of the country, 
allowed his hogs to run at large. This was 
not of itself an unlawful act, nor was _ it 
necessarily a want of ordinary care; but it 
might be such in the case of animals allowed 
to runat large, as his were, in the immediate 


5 Dexter v. McCready, 54 Conn. 171, 2N. E. Rep. 8388. 

4 Davies v. Mann, 10 Mees. & W. 545, 2 Thomp. Neg. 
(ist Ed.) 1105. 

6 Colchester y. Brooke, 7 Q. B. 339. 





vicinity of an unfenced railroad. The train 
of the defendant ran over Kerwhacker’s hogs 
and killed six of them. It was held that if 
the killing of them took place in consequence 
of a want of ordinary care on the part of the 
train-men of the defendant, having due re- 
gard for the safety of the persons and property 
in their charge on the train, the defendant 
must pay damages. ‘This last case intro- 
duces us to several new theories, one of which 
s that where the owner of property, in the 
ordinary exercise of his own rights, allows it 
to be in an exposed and hazardous position, 
and it becomes injured by the neglect of ordi- 
nary care on the part ofthe defendant, he is 
entitled to reparation on the ground that, 
although, in allowing his property to be ex- 
posed to danger, he took upon himself the 
risk of loss or injury by mere accident, he 
did not thereby discharge the defendant from 
the duty of observing ordinary care,—or, in 
other words, he did not voluntarily incur the 
risk of injury from the negligence of the de- 
fendant. The foregoing cases also introduce 
us to a doctrine which may be formulated in 
the statement that, in order to prevent a 
recovery of damages by reason of contributory 
negligence on the part of the plaintiff, or of 
the person killed or injured, the want of or- 
dinary care, of which such negligence must 
consist, must have been a proximate cause of 
the injury, and not a remote cause or a mere 


condition.‘ The proposition is that if the 


6 Kerwhacker y. Cleveland, ete. R. Co.,3 Ohio St. 
172, 1 Thomp. Neg. (1st Ed.) 472. 

7 Tuff v. Warman, 2 C. B. (N.S.) 740, affirmed in 5 
C. B. CN. 8.) 573; Grant vy. Mosely, 29 Ala. 302, per 
Stone, J.; Foster v. Holly, 38 Ala. 76, 85; Carter v. 
Chambers, 79 Ala, 223; St. Louis, ete. R. Co. Philadel- 
phia, ete. Assn., 55 Ark. 163, 18S. W. Rep. 43; Flynn 
vy. San Francisco, ete. R. Co., 40 Cal. 14; Needham v. 
San Francisco, ete. R. Co., 37 Cal. 409; Kline vy. Cen- 
tral Pacific R. Co., 37 Cal. 400, 39 Cal. 587; Isbel v. 
New York, ete. R. Co., 27 Conn. 393; Churchill vy. 
Rosebeck, 15 Conn. 359; Smithwick v. Hall, ete. Co., 
59 Conn, 261, 12 L. R. A. 279, 21 Atl. Rep. 924; Cum- 
mins v. Presley, 4 Harr. (Del.) 315; Higgins v. Wil- 
mington City R. Co., 1 Marv. (Del.) 352, 41 Atl. Rep. 
86; Holohan y. Washington, ete. R. Co., 19 D. C. 316, 
18 Wash. L. Rep. 751; Dyer v. "alcott, 16 Ill. 300; 
Union Pacific R. Co. y. Rollins, 5 Kan. 167; Caulkins 
v. Mathews, 5 Kan. 191; Sawyer vy. Sauer, 10 Kan. 466; 
Factors,’ ete. Ins. Co. v. Werlein, 42 La. Ann. 1046, 8 
South. Rep. 435; Northern Central R. Co. y. Price, 29 
Md. 420; Kennard vy. Burton, 25 Me. 39; Thompson v. 
Chicago, ete. R. Co., 64 Minn. 159, 66 N. W. Rep. 265;. 
Meyer v. People’s R. Co., 43 Mo. 523; Walsh v. Mis- 
sissippi Trans. Co., 52 Mo. 434; Whalen v. St. Louis,, 
ete. R. Co., 60 Mo. 323; Guthrie y. Missouri R. Co., 51. 
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negligence of the plaintiff was only remotely 
connected with the injury, the plaintiff may 
recover damages if. notwithstanding such re- 
mote negligence of the plaintiff, the defendant 
might have avoided the injury by the exercise 
zaying out of view such 
and ‘*re- 


of ordinary care.* 
technical terms as *‘ proximate cause 
mote cause,’’the modern doctrine, thrown into 
contrast with the earily doctrine, which it has 
so essentially modified, may be stated in the 
language of Lord Penzance in giving his judg- 
mentin the House of Lords in a celebrated 
ease: ‘*The first proposition is a general one, 
to this effect: that the plaintiff, in any action 
for negligence, cannot succeed if it is found 
by the jury that he has himself been guilty of 
any negligence or want of ordinary care which 
contributed to cause the accident.’ But there 
is another proposition equally well established, 
and it is a qualification upon the first, namely : 
that though the plaintiff may have been guilty 
of negligence. and although that negligence 
may in fact have contributed to the accident, 
yet if the defendant could, in the result, by 
the exercise of ordinary care and diligence, 
have avoided the mischief which happened, 
the plaintiff’s negligence will not excuse him. 
of law, cannot be 
the case of 


9? 


This proposition, as one 


questioned. It was decided in 


Neb. 746, 71 N. W. Rep. 722; State v. Manchester, ete. 
R. R., 52 N. H. 528; Day v. Crossman, 4 N. Y. 8. C. (T* 
& C.) 122: Lannen y. Albany Gas Light Co., 44 N. Y. 
459; Doggett v. Richmond, ete. R. Co., 78 N. Car. 305; 
Byran v. MeGuire, 3 Head (‘Tenn.), 580; Riehmond, 
ete. R. Co. v. Pickleseimer, 85 Va. 798, 18 Va. L. J. G46, 
108. E. Rep. 44. 

8 Tuff v. Warman, 2 C. P. (N. 8.) 740; Day v. Cross- 
man, 4N. Y. 8.C. (T & C.) 122; Doggett vy. Rich- 
mond, ete. R. Co., 78 N. Car, 305; State v. Manchester, 
ete. R. RL, 52 N. 1. 528; and generally the cases just 
cited. See also Baltimore, ete. R. Co. v. Kean, 65 Md. 
394. In early cases at nisi prius in England, the rule 
was laid down that if the plaintiff’s negligence in any 
way concurred in producing injury he could mot re- 
cover. VPluchwell vy. Wilson, 5 Car. & P. 375; Hawkins 
Ve Cooper, 8 Car. & P. 473. These and other like 
eases expressing the same rule were followed in this 
country. But this, without more, is now regarded as 
an inaccurate statement of the law; and as we have 
seen (Radley vy. London, ete. R. Co., 1 App. Cas. 754 
[in full], 1 Thomp. Neg. p. 1108), the house of lords 
has held it error to charge a jury in this or similar 
language without qualitication. 

9 It will be observed that in using the word “negli- 
gence” in opposition with the words “want of ordi- 
nary care,” Lord Penzance abandons the “any degree’: 
doctrine, and assumes that the negligence of the 
plaintiff, or of the person killed or injured, which 
alone can defeat recovery, must be a want of ordinary 
care, as stated in the preceding paragraph. 





Davies v. Mann,!° supported in that of 
Tuff v. Warman,'! and in other cases, and 
has been universally applied in cases of this 
character without question.’?!? That the 
doctrine thus formulated by Lord Penzance 
expresses the modern rule, could be shown by 
‘ases almost without number. !* 

4. This Doctrine Illustrated "hy the Case 
of Trespassers upon Railway Tracks.—Per- 
most frequent’ illustration of this 
vases where trespassers 


haps the 
doctrine is found in 
upon railway tracks are killed or injured by 
approaching trains. The railwey company 
is entitled to a clear track; the trespasser has 
no right to be there; his going there is tanta- 
mount to contributory negligence, to say 
the least. Nevertheless, the courts apply the 
rule which they have so often appiied to the 
protection of property, by holding that a rail- 
liable for injuries to a 


way company is 
trespasser upon its tracks, if its servants 
discover him in the dangerous — position 


in time to stop or slacken the speed of the 
train, so as to avert the accident or lessen the 
injury,with safety to themselves, or to others 
upon the train, by making use of the ordinary 
and by exercising 
and effort to that 


menns and appliances, 
rensonable care, exertion 


end, !4 


10 Mees, & W. 545,2 Thomp. Neg. (ist Ed.) 1105. 

nj. B. (CN. S.) 578, 27 L. J. C. P. 322. 

2 Radley v. London, ‘ete. R. Co.,1 App. Cas. 754 
(in full), 1 Thomp. Neg. (ist Ed.) 1108, 1119 (on 
which last page the language appears). 

1} Colorado Central R. Co. v. Holmes, 5 Colo. 197; 
Ford vy. Charles Warner Co., 1 Mary. (Del.) 88, 37 
Atl. Rep. 39; Lueas vy. Taunton, ete. R. Co.,6 Gray 
(Mass.), 64, 72; Baltimore, ete. R. Co. v. Kean, 65 Md. 
394; Northern Central R. Co. y. Price, 29 Md. 420; 
Omaha Street R. Co. vy. Martin, 48 Neb. 65, 4 Am. & 
Eng. R. Cas. (N.S.) 1, 66 N. W. Rep. 1007; Austin y. 
New Jersey Steamboat Co., 43 N. Y. 75, 82; Baker v. 
Wilmington, ete. R. Co., 118 N. Car. 1015, 24 S. E. 
Rep. 415; Gunter v. Wicker, 85 N. Car. 310; Daggett 
v. Richmond, ete. R. Co., 78 N. Car. 305; Hall v. Ogden 
City R. Co., 13 Utah, 243, 44 Pac. Rep. 1046,4 Am. & 
Eng. R. Cas. (N. S.) 77; Farley v. Richmond, ete. R.. 
Co., 81 Va. 783; Inland, ete. Coasting Co. vy. Tolson, 
139 U.S. 551, 35 L. Ed. 270,11 Sup. Ct. Rep. 658, 19 
Wash. L. Rep. 438; Grand Trunk R. Co. v. Ives, 144 
U.S. 408, 36 L. Ed. 487, 12 Sup. Ct. Rep. 679; Texas, 
ete. R. Co. v. Nolan, 11 C. C. A. 202, 62 Fed. Rep. 552, 
556: Boston, ete. R. Co. v. MeDuffey, 25 C. C. A. 247, 
51 U.S. App. 111, 79 Fed. Rep. 934, 941; Radley v. 
London, ete. R. Co., 1 App. Cas. 754; Scott y. Dublin, 
ete. R. Co.. 11 Irish Com. Law 377. 

M4 Alabama, ete. R. Co v. Moorer, 116 Ala. 624, 7 
Am. & Eng. Rail. Cas. (N. S.) 742, 22S. W. Rep. 900; 
Central R. Co. vy. Vaughn, 93 Ala. 209, 9 South. Rep. 
468; Louisville, ete. R. Co. vy. Black, 89 Ala. 3138, 45 
Am. & Eng. Rail. Cas. 38, 8 South. Rep. 246; Southern 
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5. Whether the Defendant Liable for Faii- 
ing to Discover the Perilous Position of the 
Plaintiff, or of the Person Killed or Injured, 
or of the Property of the Plaintiff.—This 
question cannot be solved by the statement of 
any general rule, but its solution depends 
upon the measure of duty owing by the de- 
fendant to the person receiving the injury 
in the given situation, and under the cireum- 
stances of the particular case. Take the com- 
mon case of a trespasser upon the private 
grounds or premises of another. The owner 
of the premises is under no obligation to keep 
them in a safe condition for the benefit of 
trespassers, intruders, idlers, bare licensees, or 
others,who come upon them, not by any invita- 
tion of his,express or implied,but for their own 
purposes, their pleasure, or the gratification 
of their curiosity, however laudable their 


purpose may be.!® This, however, refers 


R. Co. v. Bush, 122 Ala. 470, 26 South. Rep. 168; St. 
Louis, ete. R. Co. v. Ross, 61 Ark. 617, 338. W. Rep* 
1054; Kansas, ete. R. Co. vy. Fitzhugh, 61 Ark. 341, 38 
Ss. W. Rep. 969 (railway servant killed by backing 
switch engine upen him without warning); Central 
R., ete. Co. vy. Denson, 84 Ga. 774, 8 Rail. & Corp. L. 
J. 425, 118. E. Rep. 1039; Purcell v. Chicago, ete. R. 
Co., 109 Lowa, 628, 80 N. W. Rep. 628; Louisville, ete. 
R. Co. vy. Howard, 82 Ky. 212; State v. Baltimore, ete. 
R. Co., 69 Md. 339, 12 Cent. Rep. 890, 14 Atl. Rep. 688; 
Hepfel v. St. Paul, ete. R. Co., 49 Minn. 268, 51 N. W. 
Rep. 1049; Christian y. Illinois, ete. R. Co., 71 Miss. 
237, 15 South. Rep. 71; Reardon vy. Missouri, ete. R. 
Co., 114 Mo, 384, 21 8S. W. Rep. 731; Dickson vy. Mis- 
souri, ete. R. Co., 104 Mo. 491, 16S. W. Rep. 381 (neg- 
ligence per se on part of railroad company in that its 
servants discovered plaintiff’s peril in time to avert 
the injury); Matthews vy. Chicago, ete. R. Co., 63 Mo. 
App. 569, 2 Mo. App. Rep. 866; Rine v. Chicago, ete. 
R. Co., 88 Mo. 392, 3 W. Rep. 800; Chicago, ete. R. Co. 
v. Wymore, 40 Neb. 645, 58 N. W. Rep. 1120; MeLamb 
v. Wilmington, ete. R. Co., 122 N. Car. 862, 298. E. 
Rep. 894; Swift v. Staten Island, ete. R. Co., 123 N. Y. 
645,45 Am. & Eng. Rail. Cas. 180, 33 N. Y. St. Rep. 
604, 25 N. E. Rep. 378; Remer vy. Long Island, ete. R. 
Co., 113 N. Y. 669, affirming 48 Hun (N. Y.), 352, 15 N. 
Y. St. Rep. 884; Missonri, ete. R. Co. v. Weisen, 65 
Tex. 443; Galveston, ete. R. Co. v. Matula, 79 Tex- 
577, 15 8. W. Rep. 573; st. Louis, ete. R. Co. v. Chris- 
tian, 8 Tex. Civ. App. 246, 27 S.-W. Rep. 932; Sea- 
board, ete. R. Co. v. Joyner, 92 Va. 354, 23 8. E. Rep. 
773; Richmond, ete. R. Co. y. Anderson, 31 Gratt. 
(Va.) 812; Raines v. Chesapeake, ete. R. Co., 39 W. 
Va. 50, 24 L. R. A. 226, 198. E. Rep. 565; Saldana v. 
Galveston, ete. R. Co., 43 Fed. Rep. 862; Louisville, 
ete. R. Co. y. Morlay, 86 Fed. Rep. 240, 3) C. C. A. 6, 
58 U.S. App. 526. 

1 Campbell v. Lungsford, 88 Ala. 512, 3 South. Rep. 
522; Sehmidt v. Bauer, 89 Cal. 565, 5 L. R. A. 580, 22 
Pace. Rep. 256; Hutson v. King, 95 Ga, 271, 22 8. E. 
Rep. 615; Kohn vy. Lovett, 44 Ga. 215; Elliott v. Carl- 
son, 54 Ill. App. 470 (went for his own purpose); Lary 
v. Columbus, ete. R. Co., 78 Ind. 323, 41 Am. Rep. 572; 








itself to the case hereafter. stated, where the 
defendant creates the condition, and the plaint- 
iff, or the person killed or injured, by his 
subsequent act, is damaged by reason of it,— 
in other words, it brings up the question of 
the prior negligence (if any) of the de- 
fendant, and the subsequent negligence of the 
plaintiff, or of the person through whom the 
plaintiff claims. But let us transfer this 
analogy to the case where a trespasser is 
killed or injured upon a railway track. The 
railway company has the rights of an ordinary 
landowner. It is not bound to give signals 
by ringing its bell or by blowing its whistle, 
nor is it bound to take any other precaution 
in anticipation that trespassers may come 
upon its track outside of the limits of a high- 


way crossing, in front of its locomotive or 


ears.'6 his, it is perceived, presents the 


Rep. 783; Lackat v. Lutz, 4 Ky. 287, 15 Ky. L. Rep. 
75, 22 8. W. Rep. 218: Benson y. Baltimore Traction 
Co., 77 Md. 535, 26 Atl Rep. 973,20 L. R. A. 714, 37 
Cent. L. J. 216; Plummer v. Dill, 156 Mass, 426,31 N. 
E. Rep. 128; Zoebisch vy. Tarbeli, 10 Allen (Mass.), 385; 
Frost v. Grand Trunk R. Co., 10 Allen (Mass.), 387; 
Stevens vy. Nichols, 155 Mass. 472,15 L. R. A. 459, 29 
N. E. Rep. 1150; Reardon vy. Thompson, 149 Mass. 276, 
21 N. E. Rep. 369; Hargreaves v. Deacon, 25 Mich. 1; 
Bedell v. Berkey, 76 Mich. 435,43 N. W. Rep. 308; 
Shea v. Gurney, 163 Mass. 184, 39 N. E. Rep. 996; 
Ratte vy. Dawson, 50 Minn. 450, 52 N. W. Rep. 965; 
Trask vy. Shotwell, 41 Minn. 66,42 N. W. Rep. 699; 
Johnson v. Ramberg, 49 Minn. 341,51 N. W. Rep. 
1043; Clarkin v. Biwabik-Bessemer Co., 65 Minn. 483, 
67 N. W. Rep. 1020; Matthews v. Bensel, 51 N. J. L. 
30, 16 Atl. Rep. 195; Frost vy. Eastern R. Co., 64 N. H. 
220,9 Atl Bep. 790,4 Eng. Rep. 527; Roulston v. 
Clark, 3E. D. Smith (N. Y.), 366; Larmore v. Crown 
Point Iron Co., 101 N. Y. 391, 54 Am. Rep. 718; Ster- 
ger v. Van Sicklen, 1382 N. Y. 499,44 N. Y. St. Rep. 
863,'45 Alb. L. J. 494, 30 N. E. Rep. 987; Oyshterbank 
v. Gardner, 49 N. Y. Supp. 263; Cusick vy. Adams, 115 
N. Y. 55, 40 Alb. L. J. 48, 23 N. Y. St. Rep. 548, 21 N. 
E. Rep. 673; Flanagan v. American Glucose Co., 11 N. 
Y. Supp. 688, 33 N. Y. 8. R. 867; Walsh v. Fitchburg 
R. Co., 145 N. Y. 301, 27 L. R. A. 724, 64.N. Y. St. Rep. 
711, 39 N. E. Rep. 1068; Castoriano vy. Miller, 15 Mise. 
Rep. (N. Y) 254, 71 N. Y. St. Rep. 470, 36. N. Y. Supp. 
419; Woolwine y. Chesapeake, ete. R. Co., 36 W. Va. 
329, 15 S. E. Rep. 81, 16 L. R. A. 271, 12 Rail. & Corp. 
L. J. 21; Berlin Mills Co. v. Croteau, 88 Fed. Rep. 
860, 50 U. S. App. 419; Morgan v. Pennsylvania R. Co., 
19 Blatehf. (U. 8.) 289; Gautret v. Egerton, L. R. 2 C. 
P. 371, 36 L. J. (C. P.) 191, 15 Week. Rep. 638, 16 L. T. 
(N.S.) 17; Stone v. Jackson, 16 C. B. 199, 32 Eng. Law 
& Eq. 349; Hounsell v. Smith,7 C. B. (N, 8S.) 731, 6 
Jur. (N.S.) 897,29 L. J. (C. P.) 208, 8 Week. Rep. 
227; Boleh v. Smith, 7 Hurl. & N. 736, 8 Jur. (N. 8.) 
197, 31 L. J. (Exeh.) 201, 10 Week. Rep. 387, 6 L. T. 
(N. 8.) 158; Spence v. Grand Trunk R. Co. (Q. B.), 27 
Ont. Kep. 303; Rangers y..Toronto Pub. School Bd., 
23 Ont. App. 597. 

16 Georgia, ete. R. Co. v. Ross, 100 Ala. 490, 14 South. 


Evansville, ete. R. Co. vy. Griffin, 100 Ind. 221, 50 Am. | Rep. 282; Carrington vy. Louisville, ete. R.°Co., 88 
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vase of the prior negligence of the trespasser 


in going upon the railway track, where he 
has no right to go, and of the subsequent 


negligence of the railway company, through 
its servancs, in failing to discover him in time 
to avert injury, tohim. But if they do 
cover him in time to avert such injury without 
impeling the safety of those upon the loco- 
motive or train, by the exercise of ordinary 
care, after making such discovery, then, by 
all the authorities (it is assumed), the railway 

. . . . . ” . e 
company will be liable for killing or injuring 


dis- 


Ala. 472,41 Am. & Eng. Rail. Cas. 543, 6 South. Rep. 
910; Columbus, ete. R. Co. v. Wood, 86 Ala. 164, 5 
Rail. & Corp. L. J. 500,5 South. Rep. 463, Verner y, 
Alabama, ete. R. Co., 108 Ala. 574, 15 South. Rep. 872: 
East Tenn., ete. R. Co. v. Baker, $4 Ala. 682; Louis- 
ville, ete. R. Co. vy. Black, 89 Ala, 313, 45 Am. & Eng. 
Rail. Cas. 38, 8 South. Rep. 246; st. Louis, ete. R. Co. 
v. Warren, 65 Ark. 619,18 Am. & Eng. Rail. Cas. 
(CN. 8.) 739,48 8. W. Rep, 222: Toomey v. Southern, 
ete. R. Co., 86 Cal, 874, 10 L. R. A. 139, 24 Pac. Rep. 
1074; Rome R. Co. vy. Tolbert, 8 Ga. 447,11 8. E. 
Rep. 849; Baltimore, ete. R. Co. v. Pletz, 61 Ill. App. 
161; Pieree vy. Walters, 164 IIL. 560; Illinois, ete. R. Co. 
v. Godfrey, 71 Ill. 500,22 Am. Rep. 112; Illinois, ete. 
R. Co. v. Frelka, 9 Ill. App. 605; Masser v. Chicago, 
ete. R. Co., 68 Towa, 602; Dull vy. Cleveland, ete. R. 
Co., 21 Ind. App. 571, 1 Rep. 676, 52 N. E. Rep. 1018; 
astern, ete. R. Co. v. Powell, 17 Ky. L. Rep. 1051, 33 
Ss. W. Rep. 629 (no off. rep.): Embry v. Louisville, 
ete. R. Co., 18 Ky. L. Rep. 434, 368. W. Rep. 1123 (no 
off. rep.): Louisville, ete.tR. Co. v. Vittitoe, 19 Ky. L. 
Rep. 612,41 8. W. Rep. 260 (no off. rep.); Givins v. 
Kentucky, ete. R. Co. (Ky.), 12) Ky. L. Rep. 950, 
158. W. Rep. 1057 (no off. rep.): Price v. Philadel- 
phia, ete. R. Co., 84 Md. 506, 36 L. R. A. 213, 36 Atl. 
Rep. 268; Western, ete. R. Co. v. Kehoe, 88 Md. 454, 
28 Chic. L. N. 423, 35 Atl Rep. 90; Baltimore, 
ete. R. Co. vy. State, 62 Md. 479,50 Am. Rep. 283; 
Wright v. Boston, ete. R. Co., 142 Mass. 296: Morris- 
sey vy. Eastern R. Co., 126 Mass. 577, 30 Am. Rep. 385; 
Ifepfel y. St. Paul, ete. R. Co, 49 Minn, 268, 51 N. W. 
Rep. 1049; Nicholson y. Erie R. Co., 41 N.Y. 525; 
Ward y. Southern, ete. R. Co., 25 Oreg. 433, 23 L. R. 
A. 715, 36 Pace. Rep. 166; Philadelphia, ete. R. Co. v. 
Hummell, 44 Pa, St. 375; Duff v. Allegheny Valley R. 
Co., 91 Pa. St. 458, 36 Am. Rep. 375; Mulherrin v. 
Delaware, ete. R. Co., 81 Pa. St. 366; Cauley vy. Pitts- 
burgh, ete. R. Co., 95 Pa. St. 398,40 Am. Rep. 564; 
Hale v. Columbia, ete. R. Co., 34.8. Car, 292, 18S. E. 
Rep. 5387; East Tennessee, ete. R. Co. vy. Fain, 12 Lea 
(Tenn.), 25; Houston, ete, R. Co. vy. Smith, 77 Tex. 
179, 13 S. W. Rep. 972; St. Louis, ete. R. Co. vy. 
Bishop, 14 Tex. Civ. App. 504, 37 S. W. Rep. 764; 
Kirtley v. Chicago, ete. R. Co., 65 Fed. Rep. 386; 
Cleveland, ete. R. Co. y. Phillips, 24 U. S. App. 
489, 12. C. C. A. 618; Sheehan y. St. Paul, ete. R. Co., 
76 Fed. Rep. 201, 22 C. C. A. 121,46 U.S. App. 498; 
Felton vy. Aubrey, 74 Fed. Rep. 359, 20 C. C. A. 4386, 
483 U.S. App. 278; St. Louis, ete., R. Co. vy. Bennett, 
69 Fed. Rep. 525, 530, 16C. C. A. 300, 680, 32 U. S. App. 
621, 630. Compare Frazer vy. South, ete. R. Co., 81 Ala. 
185; Carrington v. Louisville, etc. R. Co,, 88 Ala. 472; 
Louisville, ete. R. Co. v. Black, 89 Ala. 313; Verner v. 
Alabama, ete. R. Co., 108 Ala. 574; South. ete. Ala- 
bama R. Co. y. Williams, 66 Ala. 74: Masser vy. Chi- 


~ 





bim.'* Insucha ease the prior negligence 
of the person exposing himself to danger on 
the railway track does not prevent a recovery 
ofdamages for death or injury occasioned by 
the subsequent yegligence of the railway com- 
pany. 

6. Whether the Defendant is under a Duty 
to See and Know the Exposed Position of the 
Plaintiff, or the Person Willed or Injured, or 
of the Plaintiff's: Property.—This brings us 
to the stress of this question. It 
ealled ‘the last doctrine. !§ 
The general rule is that every person, except- 
ing, of course, children and other persons 
who are incapable of taking of them- 
selves, is presumed to act rightly, and to take 


has been 


clear chance’ 


sare 


cago, etc R. Co., 68 Towa, 602: Burge vy. Chicago, ete. 
R. Co., 90 Towa, 106; Thomas vy. Chicago, ete. R. Co., 
103 Towa, 649, 39 L. R.A. 399; Givens v. Kentucky, 
ete. R. Co. (Ky.), 15 8S. W. Rep. 1057 (no off. rep.): 
Bullock vy. Wilmington, ete. R. Co., 105 N. Car. 180: 
Ward yv. Southern Pac. Co., 25 Oreg. 488, 23 L. R.A. 
715: Houston, ete. R. Co. v. Smith, 77 Tex. 179; Gal- 
veston, ete. R. Co. v. Hewitt, 67 Tex. 473, St. Louis, 
ete. R. Co. v. Bishop, 14 Tex. Civ. App. 504; Gunn vy. 
Ohio River R. Co., 42 W. Va. 676, 86 L. R. A. 575. See 
also Ensley R. Co. v. Chewning, 93 Ala. 24, 9 South. 
Rep. 458; Shackleford y. Louisville, ete. R.Co., 84 Ky. 
45,4 Am. St. Rep. 189; Louisville, ete. R. Co. y. Vit- 
titoe, 19 Ky. L. Rep. 612,41 8. W. Rep. 269 (no off 
rep.); McDermott v. Kentucky, ete. R. Co., 93 Ky. 408, 
14 Ky. L. Rep. 487,54 Am. & Eng. Rail. Cas. 121, 12 
Rail. & Corp. L. J. 299, 208. W. Rep. 380; Guenther 
vy. St. Louis, ete. R. Co., 95 Mo. 286, 18 8S. W. Rep. 371, 
14 W. Rep. 735; Fulp v. Roanoke, ete. R. Co., 114 
N. Car. 697, 19S. E. Rep. 362; Smith v. Norfolk, ete. R. 
Co., 114 N. Car, 728, 25 L. R. A. 287, and note; Pickett 
v. Wilmington, ete. R. Co , 117 N. Car. 616, 30 L. R. A. 
257; Matthews v. Philadelphia vy. R. Co., 161 Pa. St. 
28, 28 Atl Rep. 936, 34 W. N. C. 199, 

7 Haley v. Kansas City R. Co., 1138 Ala. 640, 21 South. 
Rep. 857; St. Louis, ete. R. Co. v. Monday, 49 Ark. 
275, 4.8. W. Rep. 772: Thomas v. Chicago, ete. R. Co., 
103 Towa, 649, 72 N. W. Rep. 783, 39 L. R.A. 399, 9 Am. 
& Eng. Rail. Cas. (N. 8S.) 854: Louisville, ete. R. Co. v. 
Wade, 18 Ky. L. Rep. 549, 36 S. W. Rep. 1125, 5 Am. 
& Eng. Rail. Cas. (N.S.) 271 (1f0 off. rep.): Gherkins 
vy. Louisville, ete. R. Co., 17 Ky. L. Rep. 201, 308. W. 
Rep. 651 (no off. rep.) ; State y. Baltimore, ete. R. Co., 
69 Md. 494, 16 Atl. Rep. 210,18 Md. L. J. 782; Balti- 
more, ete. R. Co. vy. State, 69 Md. 551, 16 Atl. Rep. 212: 
Williams v. Kansas City, ete. R. Co., 96 Mo. 275, 9s. 
W. Rep. 578; Sinclair vy. Chicago, ete. R. Co., 183 Mo. 
238, 3 Am. & Eng. Rail. Cas. (N. 8.) 269, 34.8. W. Rep. 
76; White v. New York, ete. R. Co., 65 Hun (N. Y.), 
621,47 N. Y. St. Rep. 174,20 N. Y. Supp. 6; East 
Tennessee, ete. R. Co. v. Fain, 12-Lea (‘Tenn.), 35; 
Texas, ete. R. Co. v. Breadow, 90 Tex. 26,5 Am. & 
Eng. Rail. Cas. (N. S.) 488, 86 S. W. Rep. 410; Inter- 
national, ete. R. Co. v. Kuehn, 70 Tex. 582, 18 8S. W. 
Rep. 484; Norfolk, ete. R. Co. v. Harman, 83 Va, 553, 
18 Ss. E. Rep. 251: Cleveland, ete. R. Co. vy. Tartt, 99 
Fed. Rep. 369. 

See a discussion of the doctrine in Case & Com- 
ment for April, 1902, and in 36 Am. Law Rey. 604. 
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reasonable care for his own safety, and not to 
expose himself through negligence to un- 
necessary dangers.!® Generally speaking, 
it is therefore not negligence not to anticipate 
the negligence or misconduct of another.?° 
But where the danger to a person which may 
proceed from not anticipating his presence in 
2 position of danger, and from using reason- 
able care to avert injury to him, is ex- 
treme, then, some of the courts, breaking 
away from the rule of strict logic, hold that 
if the defendant injuries him in consequence 
of its failure to discover him in his position 
of peril, although wrongfully there, in time 
to avert such injury by the exercise of ordi- 
nary care, the defendant must pay damages. 
This doctrine is most frequently illustrated 
in the case of railway injuries to bare li- 
censees, and other persons upon railway 
tracks, who, under the doctrine usually 
applied in other situations, take the perilous 
consequences of their trespasses as they find 
them. But, as such persons are liable to be 
exposed to danger on railway tracks at other 
places than highway crossings, where they 
have the right to be, the courts, seemingly 
on grounds of humanity rather than on those 
of strict logic, hold the railway company 
liable for injuries visited upon them, which 
might have been averted by that constant and 
vigilant lookout required of a party driving 
such an instrument of danger as a railway 
locomotive or train.?! This doctrine has 


19 Grand Rapids, ete. R. Co. v. Martin, 41 Mich. 
667,3 N. W. Rep. 173; Engel v. Smith, 82 Mich. 1, 7; 
46 N. W. Rep. 21; Helfenstein v. Medart, 1386 Mo. 595; 
Mulvey v. Rhode Island Locomotive Works, 14 R. I. 
204. 

20 Shea y. Potrero. ete. R. Co., 44 Cal. 414; Robinson 
vy. Western Pacifie R. Co., 48 Cal. 409; Fraler vy. Sears, 
Water Co., 12 Cal. 554; Central R., ete. Co. v. Smith, 
78 Ga. 694, 700, 3S. E. Rep. 397, opinion by Bleckley, 
J.; Damour v. Lyons, 44 Iowa, 276; Fox vy. Sackett, 10 
Allen (Mass.), 535; Donohue y. St. Louis, ete. R. Co., 
91 Mo. 357,6 W. Rep. 851; Baker v. Pendergast, 8 
Cent. L. J. 334; Harpell vy. Curtis, 1 E. D. Smith (N. Y.) 
78; Cleveland, ete. R. Co. v. Terry, 8 Ohio St. 570; 
Brown v. Lynn, 31 Pa. St. 510; International, ete. R. 
Co. vy. Gray, 65 Tex. 32. 

21 Columbus, ete. R. Co. v. Wood, 86 Ala. 164; 
Savannah, ete. R. Co. v. Shearer, 58 Ala. 672; South. 
ete. R. Co. v. Sullivan, 59 Ala. 272; Louisville, ete. R. 
Co. v. Thornton, 117 Ala. 274, 23 South. Rep. 778; 
East Tennessee, ete. R. Co. vy. King, 81 Ala. 177; 
Crawford y. Southern R. Co. (Ga.), 33 S. E.-Rep. 826; 
Louisville, ete. R. Co. v. Krey, 16 Ky. Le Rep. °797, 29 
S. W. Rep. 869 (no off. rep.); Chesapeake, ete. R. Co, 
y. Perkins, 20 Ky. L. Rep. 608, 47S. W. Rep. 259 (no 
off. rep.); Powell y. Missouri, ete. R. Co.,59 Mo. App. 





been frequently formulated in the statement 
that the railway company will become liable 
for killing or injuring the trespasser or bare 
licensee if, by the exer¢ise of reasonable care, 
it might have become aware of his position of 
peril in time, by the exercise of the like care in 
giving warning signals, or in checking or 
stopping the train, to avoid killing or injuring 
him. ?? 

7. Prior Negligence of Defendant and 
Subsequent Negligence of Plaintiff.—Turning 
the question around, let us take the case 
where the defendant, through his negligence, 
creates the dangerous condition, and the 
plaintiff, or the person killed or injured, 
through his negligence, precipitates himself 
upon it. The leading case upon this subject 
is Butterfield v. Forrester.?* In that case, 
the plaintiff had negligently obstructed the 
highway, and the defendant,driving recklessly 
and without observing the obstruction, cast 


626; Germann vy. Suburban, ete. Transit Co., 37 N. Y; 
St. Rep. 360; Pickett v. Wilmington, ete. R. Co., 117 
N. Car. 616, 30 L. R. A. 257, 288. E. Rep.~264; Pharr 
y. Southern R. Co., 119 N. Car. 751, 268. E. Rep. 149; 
Fulp v. Roanoke, ete, R. Co., 120 N. Car. 525, 27 N. E, 
Rep. 76; Bullock v. Wilmington, ete. R. Co., 105 N, 
Car. 180, 42 Am. & Eng. Rail. Cas. 93, 10 S. Kk. Rep. 
988; East Tennessee, ete. R. Co. v. Pratt, 85 Tenn. 9; 
Knoxville, ete. R. Co. v. Acuff, 92 Tenn. 26; Houston, 
ete. R. Co. v. Sympkins, 54 Tex. 615; Texas, ete. R. 
Co. v. Phillips (Tex. Civ. App.), 37 8S. W. Rep. 620 (no 
off. rep.); Texas, ete. R. Co. v. Watkins, 88 Tex. 20, 
29S. W. Rep. 232; Gulf, ete. R. Co. v. Burleson (Tex. 
Civ. App.), 268. W. Rep. 1107 (no off. rep.); Gunn y. 
Ohio River, ete. R. Co., 42 W. Va. 676, 26 S. E. Rep. 
546. 2 Ohio L. J. Wkly. 168; Virginia Midland R. Co 
v. White, 84 Va. 498, 5S. E. Rep. 572. 

22 Guenther vy. St. Louis, ete. R. Co., 108 Mo. 18, 18 S. 
W. Rep. 846; Davis vy. Kansas City, ete. R. Co., 46 Mo. 
App. 180; Dunean vy. Missouri, ete. R. Co., 46 Mo. . 
App. 198; Lynch v. St. Joseph, ete. R. Co., 111 Mo. 601, 19 
S. W. Rep. 1114; Harlan y. St. Louis, ete. R. Co., 65 Mo, 
22, 6 Cent. L. J. 229, 1 Thomp. Neg.,(1st. Ed.) 439. See 
also Brown v. Hannibal, ete. R. Co., 50 Mo. 561; 
Isabel v. Hannibal, ete. R. Co., 60 Mo. 475, 2 
Cent. L. J. 599; Finlayson v. Chicago, ete. R. Co,, 1 
Dill. (U. 8.) 479; Baltimore, ete. R. Co, vy. State, 36 
Md. 366; Baltimore, etc. R. Co. vy. State, 33 Md. 542; 
Lake Shore, ete. R. Co. v. Dodmer, 139 Ill. 596, 29 N, 
E. Rep. 692; Houston, ete. R. Co. v. Harvin (Tex. 
Civ. App.), 54 S. W. Rep. 629; Yoakum v. Mettach 
(Tex. Civ. App.), 26 S. W. Rep. 129 (no off. rep.) ; 
(bound to exercise reasonable care to protect one who 
is discovered in a helpless condition upon the track, 
and also to discover whether he is in such a condition) : 
Herbert vy. Southern R. Co., 121 Cal. 227, 11 Am. & 
Eng. Rail. Cas. (N. 8S.) 94, 53 Pac. Rep. 651; Hoskins 
y. Louisville, ete. R. Co., 17 Ky. L. Rep. 78, 30 S. W- 
Rep. 643 (no off. rep.) ; Guenther y. St. Louis, ete. R. 
€o., 95 Mo. 286, 14 West. Rep. 735; 8S. W. Rep. 371; 
Lady v. Richmond, ete. R. Co., 106 N. Car. 404, 42 Am, 
& Eng. Rail. Cas. 110, 11 8. E. Rep. 412. 
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himself upon it, and was hurt. It was held 
that he was not entitled to recover damages, 
by reason of his-own failure to exercise ordi- 
nary care. Lord Ellenborough, C. J., said: 
‘“‘A party is not to east himself upon an ob- 
struction which has been made by the fault 
of another, and avail himself of it, if he did 
not himself use common and ordinary care to 
be in the right.’’ Here, if we were to adopt 
the modern legal jargon, we should say that 
the negligence of the defendant which created 
the dangerous condition was the remote, and 
that the negligence of the plaintiff, which 
immediately brought about the catastrophe, 
was the proximate cause of his hurt. This 
rule has been frequently stated in the 
proposition that there can be no recovery. of 
damages where, by the exercise of ordinary 
eare, the plaintiff, or the person killed or in- 
jured, could have avoided the consequences 
of the negligence of the defendant; and, con- 
versely, thnt a recovery may be had where,by 
the exercise of ordinary care,the plaintiff or the 
person killed or injured, could not have 
avoided the consequences of the prior negli- 
gence of the defendant.?4 Further illustra- 
tions of this subject could~be drawn from a 
great variety of situations, but the space 
allotted to this article does not permit of it. 
Seymour D. THompson. 

New York. 

23 11 East, 60; (in full) 2 Thomp. Neg. (1st Ed.) 1104 

24 Atlanta, ete. R. Co. vy. Ayers, 53 Ga. 12; Western 
R. Co. v. Johnson, 38 Ga. 409; Cummins vy. Presley, 4 
Harr. (Del.) 315; Donaldson vy. Mississippi, ete. R.. 
Co., 18 Towa, 280, 288; Northern Central R. Co. v. 
Geis, 31 Md. 3857; Northern Central R. Co. v. Price, 29 
Md, 429; Pittsburg vy. Grier, 22 Pa. St. 54; Whirley v. 
Whiteman, 1 Head (Tenn.,) 610; Nashville, ete. R. Co. 
v. Carroll, 6 Heisk. (Tenn.) 347, 367, Hassa v. Junger, 
15 Wis. 598; Tuff v. Warman,5 C. B. (N. 8.) 573; 
Scott v. Dublin, ete. R. Co., 11 1. R. C. L. CN. 8.) 377. 
Compare Stiles v. Geesey, 71 Pa. St. 439; Fairley vy. 
Richmond, ete. R. Co., 81 Va. 783. 


SUNDAY — VALIDITY OF NOTE EXECUTED 
ON SUNDAY. 
HOFER v. COWAN McCLUNG & CO. 
Court of Appeals of Kentucky, May 28, 1902. 

A promissory note, though executed on Sunday, is 
valid if delivered on some other day, and therefore an 
answer averring that the note sued on was signed on 
Sunday, without any averment as to the day of de- 
livery, does not present a defense. 

Wuirr, J.: ‘The appellant appeals from = a 
judgment sustaining a demurrer toshis answer, 
and, upon failure to plead further, a final judg- 
ment for the amount of the note sued on. 





The answer reads: ‘The defendant, Jacob 
Hofer, for his separate answer to the petition says 
that while the note sued on bears date 24th of 
March, 1900, in fact it was signed by the defend- 
ant, Jacob Hofer, on the 25th day of March, 1900; 
that the 25th day of March, 1900 was Sunday; 
that the defendant, Hofer, did not owe the debt 
for which the note sued on was executed, and 
owed no part thereof; that his joint obligor, Ott, 
alone owed the debt. and the defendant, Hofer, 
was surety only: that plaintiffs herein, through 
their representative, had knowledge of these facts 
before the delivery of the note sued on where- 
fore, ete. To this answer a demurrer was sus- 
tained, and the action of the court thereon is the 
only question presented. - 

The answer merely avers that the note was 
signed on Sunday, and that the obligee had knowl- 
edge of that fact as well as that appellant was 
surety. There is no averment that the note was 
delivered on Sunday. For aught that the answer 
avers the delivery of the note and the acceptance 
by appellee might have been on a day other than 
Sunday. If so, the note would be valid and bind- 
ing. Dohoney vy. Dohoney,7 Bush. 217; Camp- 
bell v. Young, 9 Bush, 240; Prather y. Harlan, 6 
Bush, 185. 

If the note was void it was because of the stat- 
ute (section 1321, Ky. St.) prohibiting certain 
things to be done, and the answer does not meet 
the requirements of that statute. Ray v. Catlett, 
12 B. Mon. 534. The mere signing of the note 
without a delivery did not create a liability. 


, There is no avyerment as to the time of the deliv- 


ery. The answer is insufficient and the demurrer 
thereto was properly sustained. 
Judgment aflirmed. 


NotTe.— Validity of Contracts or Business Trans- 
actions Entered Into or Performed on Sunday.—The 
common law made no distinetion between Sunday 
and any other day as to the making of contracts. The 
only acts prohibited on that day were those of a judi- 
cial nature. The rule rested on the maxim, “Dies 
dominicus non est juridicus.”’” In this country, how- 
ever, the rule on this question rests entirely on 
statute. These statutes, asa general rule, prohibit 
all “work, business or labor’? on Sunday. Very few 
of them in terms prohibit the making of contracts on 
that day, but the general prohibitions just noted has 
been universally held to embrace the making of con- 
tracts. As to the application of those Sunday laws to 
contracts entered into or business performed on Sun- 
day, there are authorities not a few, but since there 
has been a gradual transition in the law, we have 
thought it best merely to group together at this time 
all of the latest cases. 

In the first place to invalidate a contract it must ap- 
pear that the contract was made on Sunday. Thus, 
the fact that a note was handed to plaintiff in 
satisfaction of a guaranty on Sunday, it not appear- 
ing that the contract was made on that day, would 
not invalidate the delivery. Steer v. Trebilecock, 108 
Mich. 464, 66 N. W. Rep. 342. See also. Calkins v. 
Mining Co.,5 South Dak. 29. It is equally fatal, 
however, if the contract is to be performed on Sunday. 
Thus, where, under a contract, defendants agreed to 
play ata theater for seven nights, including Sunday, 
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and failed to comply therewith, damages cannot be re- 
covered, the provision as to Sunday being illegal. 
Stewart vy. Thayer, 168 Mass. 519, 47 N. E. Rep. 420; 
Lindenmuller vy. People, 33 Barb. 548; Theatre Co. 
v. Evans (Com. Pl.), 3 Ch, N. P. 245. But the 
forbidding the doing of business on Sunday, does 
not effect a sale by a chattel mortgagee of his interest 
in the property, made wholly on Monday, though such 
sale was broached the previous day, and the pur- 
chaser then bought the mortgagor’s interest. (N. H.) 
36 Atl. Rep. 552. Nor is it void to reinstate a member 
in a benefit society on Sunday. Frame v. Woodmen 
of the World, 67 Mo. App.127. A guaranty, however, 
executed on Sunday is void. Carrick vy. Morrison 
(Del.), 42 Atl Rep. 447. So also, an executory 
contract of hiring made on Sunday. Spahn y. Willman 
(Del.), 39 Atl. Rep. 787. 

It has been held that a marriage settlement is not a 
contract that falls within the meaning of work and 
labor prohibited since it is not an ordinary call- 
ing. Hayden y. Mitchell (Ga.), 30 S. E. Rep. 287. 
It has also been held that Sunday laws do not 
affect the validity of publication of statutory notices 
on Sunday. The insertion therefore, of such a notice 
in a Sunday newspaper will not be excluded in com- 
puting the number of insertions, Roth v. Hax, 68 Mo. 
App. 283. So also, in computing the number of days 
in which a petition must be filed in court the Sundays 
intervening are to be counted. Heard v. Phillips, 101 
Ga, 691, 31 8S. E. Rep. 216. In computing the time 
allowed for taking an appeal, however, it has been 
held that Sunday should not be counted. Diesing v. 
Reilly, 77 Mo. App. 450. Another exception to the 
invalidating of Sunday legislation, of especial interest 
to young men and maidens is a promise to marry. 
Thus, it has been held that an engagement to marry, 
made on Sunday, is not such “worldly employment or 
business” as is prohibited by the Pennsylvania Sun- 
daylaws. Fleischman v. Rosenblatt, 20 Pa. Co. Ct. 
Rep. 512. On the same principle a convict’s bond is 
not invalid because executed on Sunday. Fx parte 
Millsap (Tex.), 45 8. W. Rep. 20. 

It is now well settled that a note made on Sunday 
and delivered on a week day is good. Terry v. 
Platt (Del.), 40 Atl. Rep. 243. So also, an offer made 
on Sunday, but not accepted until Monday. McDonald 
v. Fernald, 68 N. H.171, 38 Atl. Rep. 729. But this rule 
does not work the other way. A contract made on a 
week day but delivered, or some other requisite of its 
consummation performed,on Sunday is not good, thus, 
a contract void under the statute of frauds, requiring 
delivery, part payment, or a written memorandum, is 
not made valid by delivery on Sunday. Ash vy. 
Aldrich, 67 N. H. 581, 39 Atl. Rep. 442. 

_It has been held that Sunday laws do not prohibit 
“casual” sales on Sunday. Ward v. Ward (Minn.), 77 
N. W. Rep. 965. This is denied, however, in the case 
of Wadsworth y. Dunnan, 117 Ala. 661, 23 South. Rep. 
699, where it was held that even a casual sale on Sun- 
day when the doors of the store were kept open only 
for the purpose of obtaining light and air and not for 
the purposes of trading is invalide 

Although recovery cannot be had on a contract en- 
tered into on Sunday, this does not preclude a re- 
covery in an action ex delicto, Thus in an action for 
the wrongful ejection froma train at a place not a 
usual stopping place, the fact that plaintiff claimed to 
be riding on a ticket purchased on Sunday does not 
preclude a recovery; the action being ex delicto, and 
not ex contractu. Masterson v. Railroad (Wis.), 78 N. 
W. Rep. 757. See also, the fact that plaintiff hired a 





horse and carriage on Sunday does not preclude his 
recovery of damages for injuries sustained from the 
unsafe condition of the carriage. Knights y. Brown, 
93 Me. 557, 45 Atl. Rep. ‘ 27. 

An interesting case arose in Michigan. Defendant 
who was indebted to plaintiff, agreed to work for 
plaintiff on Sunday to pay the account. Held, that this 
agreement, even though executed, being void was not 
sufficient to take the account out of the statute of 
limitations. Pillen v. Erickson (Mich.),83N. W. Rep. 
1027. So, also, where plaintiff’s traveling salesman 
sold goods to defendant on Sunday, which were to be 
shipped to her from its place of business in another 
state, such contract, having been made on Sunday, 
being void under the statute, plaintiff could not re- 
eover the price of goods sold. Strouse y. Lanetot 
(Miss.), 27 South. Rep. 606. So, also, it was held that 
one cannot recover damages from a telegraph com- 
pany for failure to transmit a message deposited for 
transmission on Sunday, when the making of such 
contract on Sunday is prohibited by statute. Western 
Union Telegraph Co. vy. Henley, 23 Ind. App. 14, 54 
N. E. Rep. 775. 

As to ratification of Sunday contracts the law 
is well settled that such contracts can be rati- 
tied. Thus a debtor cannot defeat a debt assigned to 
plaintiff on Sunday when the assignor subsequently 
ratifies the assignment. Tennent Shoe Co. v. Roper, 
94 Fed. Rep. 739. So, also,where notes are discounted 
on Sunday by the giving of a check, a recovery can be 
had for money had and received when the check was 
subsequently ratified. Cook v. Forker, 193 Pa. St. 
461, 44 Atl. Rep. 560. So, also, the appointment of an 
oflicer by a corporation at a meeting on Sunday may 
be rendered valid by recognition of his services on 
a week day. Flynn vy. Columbus Club (R. I.), 45 Atl. 
Rep. 551. Some cases, however, are not in unison 
with the rule. Thus, in Spahn y. Willman (Del), 39 
Atl. Rep. 787, it was held that such a contract could 
not be ratified. Andin Hill v. Hite, 79 Fed. Rep. 826, 
it was held that such a contract could be made valid 
by -ratification on a week day only by an express 
agreement, and not by mere acquiescence. 








JETSAM AND FLOTSAM. 





DAMAGES FOR NOISE. ° 

Chief Justice Mason, of the superior court Boston, 
Mass. just handed down a decision which is of more 
than ordinary interest, and will, if generally recog- 
nized as sound law, have far reaching consequences. 
In the suit of one Edward F. Baker against the Bos- 
ton Elevated Railroad Company, for damages, Judge 
Mason awarded the plaintiff $2,000, half the amount 
he claimed, and decided that 50 per cent. of the award, 
or $1,000, was for damages caused by noise. As the 
immediate outcome of this decison suits have been 
filed against the road aggregating about $5,000,000. If 
Judge Mason’s decision is affirmed by the supreme 
court, the company will have to pay no inconsid- 
erable damages. The suits are breught by property 
owners who have had to reduce rents to keep their 
tenants, by hotel keepers who declare that room 
fronting on the tracks are uninhabitable, and by 
numerous individuals whose property, as shown by 
the decrease in valuation allowed by the assessors, 
has been largely decreased in value. 

In its defense the company claimed its road was for 
the public benefit and could not be operated without 
noise, and that this was understood when the right of 
way was given by the city. The court did not take 
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this view of the case, although judges in some other 
states have done so, but ruled that “injury of a sub- 
stantial character to a particular estate resulting di- 
rectly from an unlawful act creating noisome smells, 
noxious vapors, dust, smoke, or great and disturbing 
noises, whereby its occupation is rendered incon- 
venient or uncomfortable, is damage recoverable in a 
private action, whether the act is also a public wrong 
or otherwise.” The court made its decision even 
more emphatic by declaring that “as a private nui- 
sance it would be of such gravity that if not beyond 
the power of the legislature to legalize it without pro- 
viding compensation, it is difficult to believe that it 
was intended to omit such provision except on the 
plainest manifestation of such intent.” 

The case now goes to the supreme court, and the 
decision of that tribunal will be looked for with much 
interest, not because it will cost the road an immense 
sum if the decision of the lower court is affirmed, but 
because it lays down the new principle, which may be 
extended even further in its operation, that in cases of 
interference with individual rights by corporations of 
this class noise is responsible for half the damage, and 
hence should involve increased compensation. Ina 
city like Boston, where the streets are narrow and 
alleys are not available, it is hard to construct a road 
which does not closely abut upon property frontage. 
Should the higher court therefore sustain the decision 
of the lower, such grave problems will confront the 
elevated roads in the way of expense that they may 
have to get underground wherever it is practicable 
within the city limits. 


BOOK REVIEWS. 





CYCLOPEDIA OF LAW AND PROCEDURE, VOLUME 4. 

We have heretofore had oceasion to commend to 
our readers the earlier volumes of this very meri- 
torious production. What we have heretofore said 
favorable to the preceding volumes may now be re- 
peated witb greater force as applicable to the fourth 
volume recently issued. No previous attempt at law 
book making in our judgment ean compare with the 
present enterprise of the American Law Book Com- 
pany, in producing in condensed form, all of the law. 
The improvement over a previous attempt of another 
publisher to do the same thing, is so marked and ap- 
parent that all room for argument is removed. The 
speed with which these volumes are being furnished 
is a marvel in book making. The present volume 
contains 1100 pages; in it are treated the following 
subjects: Assignments (1) by Roderick E. Rombauer; 
Assignments for Benefit of Creditors (2) by Marion C. 
Early; Assistanee, Writ of, by Henry C. Whorter; 
Associations, by H. Gerald Chapin; Assumpsit, Ac- 
tion of, by Jonathan Ross; Asylums, by Edward M. 
Winston; Attachment, by Roger Foster; Attorney 
and Client, by George F. Tucker; Attorney-General, 
by Robert F. Walker; Auction and Auctioneers, by 
Archibald C. Boyd; Audita Querela, by Henry 
Stephen; Words, Phrases and Maxims, by Howard P. 
Nash. St. Louis is well and ably represented in above 
list of authors; no abler jurist ever sat upon the bench 
in Missouri than Roderick E. Rombauer; indeed, it 
might be difficult to find his superior among the oc- 
cupants of the supreme bench of the United States. 
Marion C. Early, also of St. Louis, distinguished him- 
self by his efficient work in revising the last edition of 
Bishop’s Commentaries on the Law of +Statutory 
Crimes. His treatise in volume 4 on Assignments for 
Benefit of Creditors covers 175 pages, and is exhaust- 





ively prepared. Third, but not least, Robert F. 
Walker, also of St. Louis, prepared the very exhaust- 
ive treatise on Attorney-General, than whom no one 
could better prepare it, for as attorney-general of 
Missouri, Missourians are proud of him. If he 
labored as diligently on the subject assigned to him as 
he labored while in office to make a good attorney- 
general, his treatise must be all that can be desired. 
Perhaps the most important subject to the general 
reader covered by this volume is Attachments, by 
Roger Foster, author of Foster’s Federal Practice. 
Howard P. Nash, one of the editors, continues the 
important feature of Words, Phrases and Maxims ar- 
ranged alphabetically; the words are learnedly de- 
fined, and the phrases admirably selected. This work 
is destined to become a monument to American en- 
terprise, and a credit to its publishers, The Amer- 
ican Law Book Company, corner of William and Lib- 
erty streets, New York City. 








CORRESPONDENCE. 
DAMAGES FOR MENTAL SUFFERING. 


To the Editor of the Central Law Journal: 

In reading the able and exhaustive article of Mr. 
Walter J. Lotz in your last issue on “*To What Extent 
and in What Cases May Damages be Recovered for 
Mental Suffering,’ I notice that the case of Pacitie 
Express Co. v. McDowell, in United States Supreme 
Court, has been overlooked. That case affirms the 
Stuart case from this state which started the “row.” 
While itis true in that case that it is by a divided 
court, and that the attorney for plaintiff in error was 
the honorable judge who decided the Stuart case, and 
that our courts here have hedged in many ways on 
the Stuart and So Relle cases, and Indiana has re- 
cently “laid down” on us; still, the end of the Texas 
doctrine that “mental suffering” is actual damages 
seems a long way off. 

Dallas, Tex. Wa. D. SIMPSON, JR. 








HUMORS OF THE LAW. 


Lawyer (to his client, who is charged with theft)—I 
must know the whole truth if I amto defend you. 
Have you told me everything? 

Client—Except where I hid the money. I want 
some of that for myself. 


“Strange that the jury should give a verdict against 
him in his suit for damages.”’ 

“Oh! They had very strong evidence that he was 
a hypocrite.” 

“Why, no one testified to that effect.” 

‘Perhaps not; but he wears flowing side-whiskers 
and a smooth lip and chin.” 





A Brooklyn lawyer is reported to have received the 
following letter from a troubled client some time ago: 

“Dear Sir: I sent my daughter the other day for 
vinegar, intending to put it on herrings for the lunch- 
counter inmy saloon. They gave her kerosene in- 
stead, and thereby $2 worth of herrings were spoiled. 
The grocer refuses to compensate me for my loss, and 
I should like your advice as to what I should do.”’ 

The man of law thought long and deeply on the case 
and then sent this reply: 

“Don’t eat the herrings.” 





Yim 
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1. ABpUcTION — Corroboration of Prosecuting Wit- 
ness.—Under Pen. Code, § 283, the testimony ofa female 
alleged to have been abducted by defendauts at the 
same time the abduction charged in the indictment was 
committed, was admissible to corroborate the prasecut- 
ing witness.—People v. Panyko, 75 N. Y. Supp. 945. 

2. ADMIRALTY — Wrongful Arrest. — Where a libelant 
arrests a vessel in bad faith, knowing that he is not us- 
ing a rightful remedy, the owner, on her release, is 
entitled to the damages caused by her wrongful deten- 
tion. — Gow v. William W: Brauer 8. 8. Co,, U. 8. D. C., 
S. D. N. Y., 118 Fed. Rep. 672. 

3. ADVERSE POSSESSION — Ejectment.—A party claim- 
ing through possession by himself and grantors held 
not entitled to any presumption that the possession 
was adverse, because of remoteness in time of the trans- 
actions.—Evans v. Welch, Colo., 65.Pac. Rep. 776. 

4. ADVERSE Possession — Findings. — A finding that 
possession of land was under recorded deeds, accom- 
panied by assessment and payment of taxes, is sufficient 
to show adverse possession.—Sparks v. Hail, Tex., 67S. 
W. Rep. 916. 

5. APPEAL AND ERROR—Chancellor’s Judgment.—The 
chancellor’s judgment on a question of fact will not be 
disturbed on appeal, where the evidence is conflicting. 
—Spencer v. Landsaw, Ky , 67S. W. Rep, 818. 


6. APPEAL AND ERROR — Evidence.—Error cannot be 
predicated on the admission, on the re-examination of 
a witness, of testimony which should have been intro- 
duced on his examination in chief.—Williams v. Stroub, 
Mo., 67 8. W. Rep. $75. 

7. APPEAL AND ERROR — Findings of Fact.—The find - 
ings on the facts by the: trial court ina suit in equity, 
though not absolutely conclusive and binding on the 
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curt of appeals, are very persuasive, and should not 
be disturbed, except on very satisfactory showing.— 
Harding v. Hart, U. S.C. C. of App., Seventh Circuit, 113 
Fed. Rep. 304. 

&. APPEAL AND ERROR — Questions Considered. — The 
objection that the petition does not state a cause of ac- 
tion may be first raised on appeal. — Hoffman vy. Mc- 
Cracken, Mo., 67 8. W. Rep. 87s. 


9. APPEAL AND ERROR—Questions of Fact.—Notwith- - 


standing a case is tried before the court, questions of 
fact will not be reviewed, unless called to the attention 
of the trial court by motion for new trial. — Black v. 
Black, Tex., 67 8S. W* Rep. 928. 

10. APPEAL AND ERROR—Rulings on Admission of Evi- 
dence.—Under the rules of practice of the supreme 
court and of the circuit courts of appeal, a ruling on 
the admission or rejection of evidence is not review- 
able, either on a writ of error or on appeal in equity 
unless the record discloses the ruling made, and the 
taking of an exception thereto, and there is a specific 
assignment of error on that ground.—Kalamazoo Ry. 
Supply Co. v. Duff Mfg. Co., U.S. C.C. of App., Sixth 
Circuit, 113 Fed. Rep. 264. 

11. APPEAL AND ERROR— Statement of Facts.—Failure 
of opposing counsel to sign a statement of facts, and an 
agreement that the time of filing might be dated back, 
would not excuse failure to file such statement within 
the statutory time. — Keller v. Kettner, Tex., 678. W. 
Rep. 907. 

12, APPEAL AND ERROR— Water Course.—The appellate 
court will not amend a decree restraining the main- 
tenance of artificial works which obstruct the flow of 
water, where the evidence and findings do not show 
when such workswould not damage plaintiff, but will 
leave the matter of such modification to the trial court. 
—Muce v. Mace, Oreg., 68 Pac. Rep. 737. 

13. ARBITRATION AND AWARD — Ecclesiastical Court.— 
While the civil courts will not enforce the judgments of 
ecclesiastical courts, parties may submit a controversy 
to the members of such a court as arbitrators, and the 
award duly made will be binding.—Poggenburg v. Con- 
niff, Ky., 678. W. Rep. 845. 

14. ASSOCIATIONS — Violation of Agreement.—The su- 
preme court held to have jurisdiction of an action by 
certain baseball clubs to enjoin certain other ball clubs, 
members with them of an unincorporated association, 
from violating the agreement under which such asso- 
ciation was formed.—Boston Baseball Assn. v. Brooklyn 
Baseball Club, 75 N. Y. Supp. 1076. 


15. ATTACHMENT — Sufficiency of Return.—The failure 
of the return of a writ of attachment to state the name 
of the occupant of the land held not to render void a 
judgment ordering the sale of the land.—White v. Ladd, 
Oreg., 68 Pac. Rep. 739. - 

16. ATTORNEY AND CLIENT—Attorney’s Lien.—Defend- 
ant’s attorney has no lien, where his client in his answer 
has not asked for any affirmative relief. — Saranac & L. 
P. R. Co. v. Arnold, 75 N. Y. Supp. 1005. 

17. ATTORNEY AND CLIENT — Lien for Compensation.— 
Attorneys who have represented a minor in litigation 
are entitled toa lien on his recovery for reasonable 
compensation. — American Lead Pencil Co. vy. Davis, 
Tenn., 67 8. W. Rep. 864. 

* 18. BENEFIT SOCIETIES — Legal Heirs. — By-laws of a 

beneficial association, providing that the fund due ona 
member’s death shall be payable to his “legal heirs,” 
held to mean the widow and children. — Janda v Bohe- 
mian-Roman Catholic First Central Union, 75 N. Y. 
Supp. 654. 

19. BILLS AND NOTES. — Material Alteration. — A bona 
jide holder of a note, which was altered after its execu- 
tion, held not entitled to recover from the sureties 
thereon even the Original amount of the note.—Moss v. 
Maddux, Tenn., 67 8. W. Rep. 855. 

20° BILLS AND NOTES—Payment to Payee.—Where one 
loaning money agreed to use part of the sum loaned in 
paying a note of the borrower secured by a trust deed, 
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which note was payable at a bank, and the lender sent 
the money tothe payee of the note, which had been 
transferred, the payment tothe payee was no protection 
to the lender. — Campbell v. Equitable Securities Co., 
Colo., 68 Pac. Rep. 788. 

21. BONDS—Estoppel.—Where the payor of bonds had 
no reason to believe that the payee, who was to advance 
the amount for the erection of a house, would sell the 
bonds before the money was furnished, he is not es- 
topped, as against the assignee, to plead that he did not 
receive the money.—Macauley vy. Louisville Banking 
Co., Ky., 67 8. W. Rep. 843. 

22. BROKERS—Commissions.—Real estate broker held 
entitled to his commissions, though execution levied 
by his principal against the purchaser for the price was 
returned nulla bona.—Brady v. Foster, 75 N. Y. Supp. 994, 

23. BROKERS — Revocation of Authority. — After the 
broker has had a reasonable time to find a purchaser, 
the principal may revoke his authority without incur- 
ring any liability.—Collier v. Johnson, Ky., 678. W. 
Rep. $30. 

24. CARRIERS — Delay in Delivery.—A complaint 
against a carrier for delay in delivering a shipment of 
rice held sufficient, though damages claimed be special 
damages, because of the rice being wet when delivered 
to the carrier —Texas & N. O. R. Co. v. Bigham, Tex., 
678. W. Rep. 522. 

25. CARRIERS—Persons Assisting Passengers to Board 
Train.—When IS year old boy boarded passenger train 
to assist relatives, and was injured in getting off after 
it had started, railway company held not negligent.— 
Oxsher v. Houston, E. & W. T. Ry. Co., Tex.,67 8. W 
Rep. 550. 

26. CARRIERS — Rules as to Employees.—The rule of a 
street railroad company that no employee, when off 
duty in uniform, should sit on the front seat of an open 
car in operation, held reasonable, even when applied 
to an employee paying fare as a passenger.—Rowe v. 
Brooklyn Heights R. Co., 75 N. Y. Supp. 893. 


27. CERTIORARI—Detention of Relator.—On certiorari 
to inguire into the cause of the detention of a prisoner, 
where return shows crime committed and cause to be- 
lieve the prisoner guilty, the writ will be dismissed.— 
People v. Warden of City Prison, 75 N. Y. Supp. 1114. 

28. COMPROMISE AND SETTLEMENT—Right to Settle 
Without Notice to Court.—Where plaintiff and defend- 
ant settle a cause during the trial, and leave the county, 
without calling the attention of the court to the settle- 
ment, and verdict and judgment go against the defend- 
ant, the settlement is not ground for anew trial.—Texas 
Cent. R. Co. v. Andrews, Tex., 67 8. W. Rep. 923. 

20. CONSTITUTIONAL LAW—Dairy and Cow Stables.— 
City ordinance regulating dairies and cow stables held 
not void, as giving assembly power to discriminate 
against one person and in favor of another.—City of St. 
Louis v. Fisher, Mo ,67 8. W. Rep. 872. 

30. CONTRACTS—Breach of Simultaneous Contract.— 
The breach by a distillery corporation of its contract, 
executed simultaneously with another contra*t for sale 
of its business, and which was the inducement for the 
sale contract, held a good defense in an action by a 
third party against the purchaser for breach of a con- 
tract between such third party and the distillery corpo 
ration, which was assumed by the purchaser.—Falvey 
v. Woolner, 75 N. Y. Supp. 1106. 

31. CONTRACTS—Division of “Profits.’—In a contract 
for division of ‘profits’ between an actress and her 
manager, the term construed to be the difference be- 
tween the receipts and running expenses, without ref- 
erence to the cost of production.—Mayer y. Nethersole, 
75 N. Y. Supp. 87. 

32. CONTRACTS—Mental Capacity.—Where, in an ac- 
tion by an administrator to recover a sum drawn by de- 


fendant on an order signed by deceased, as it was 


plaintiff's contention that the order was obtained by 
fraud and deception while deceased was ill and non 





compos mentis, the presumptions are with defendant, and 
plaintiff must show mental incapacity.—Tuite v. Hart, 
75 N. Y. Supp. 1098. 

33. CORPORATIONS—Exchange of Shares for Paia-Up 
Shares.—Where directors of a corporation authorize the 
exchange of a portion of the company’s certificates for 
a certain amount of paid-up shares, the retired shares 
to be placed in the treasury of the company, the remedy 
of an objecting stockholder would be a suit in equity to 
restrain consummation of such proceeding —American 
Alkali Co. v. Campbell, U. 8S. C. C., E. D. Penn., 113 Fed- 
Rep. 398. 


34. CORPORATIONS—Notice to Creditors.—The kKnowl- 
edge of the president of a corporation lending money 
that the stock of the borrowing corporation had been 
paid up in property «wt an inflated value held notice to 
the lending corporation which would prevent it from 
being entitled to require a stockholder to make good the 
par value of the stock.—Berry v. Rood, Mo., 67 8. W- 
Rep. 644. 

35. CORPORATIONS—Recission of Contract for Fraud.— 
Fraud in the sale of stock of a corporation by an officer 
thereof, where he owned the stock individually, and ex- 
pressly acted in the transaction as an individual, and 
not as an officer of the company, is not available to en- 
title the purchaser to rescind the contract, after the 
lapse of a year, during which he has acted as presidert 
of the corporation and taken an active part in its man- 
agement, and where the recission would prejudice the 
rights of its creditors.—Hart v. Globe Ins. Co., U. 3. C. 
C., N. D. IL, 118 Fed. Rep. 307. 


36. Costs—Expenses of Auditorship.—According to 
the practice in Massachusetts, the taxable expenses of 
an auditorship are all charged on the defeated party, 
except so far as borne by the public authorities.—Prim- 
rose v. Fenno, U. 8. C. C., D. Mass., 118 Fed. Rep. 375. 

37. CouRTs—Duty to Grant Writ of Error.—The su- 
preme court, having jurisdiction, under Rev St. arts. 
941, 943, to grant a writ of error to review a judgment of 
the court of civil appeals, reversing a judgment and 
overruling a former decision, and empowered to render 
final judgment, is not required to grant such writ, if 
of the opinion that there is no error in the record.— 
Rotan Grocery Co. v. Rogers, Tex., 67 8. W. Rep. 583. 

38. CREDITORS’ SuIT—Testamentary Trust.—A judg- 
ment creditor’s action cannot be maintained under 
Code Civ. Proc. §§ 1871-1879, to subject the income of a 
testamentary trust created for the benefit of the judg- 
ment debtor by her mother.—Keeney v. Morse,75 N. Y. 
Supp. 728, 

39. CRIMINAL EVIDENCE Voluntary Statement.— 
Whether a statement of the accused has been made vol- 
untarily is to be determined by the trial court upon evi- 
dence, and where there is any to support it the admis- 
sion is not reviewable on writ of error,—State v. Young 
N.J., 51 Atl. Rep. 939. 

40. CRIMINAL LAW — Alibi.—That defendant, charged 
with a homicide occurring in a fight, was present during 
the fight, but fled therefrom during the fight, does not 
authorize an instruction as to alibi.—Jackson y. State 
Tex., 67S. W. Rep. 497. 

41. CRIMINAL LAW—Assisting in Criminal Act.—An in- 
struction that defendant might be guilty, though he did 
not fire the fatal shot, if he assisted in the crime, held 
not erroneous.—State v. Gray, lowa, 59 N. W. Rep. 987. 

42. CRIMINAL TRIAL—Arraignment and Plea.—Where 
there was no arraigninent of the defendant, and no plea 
of not guilty entered by him, a judgment of conviction 
will be reversed.—State v. Lewellyn, Mo., 67S. W. Rep. 
677. 

483. CRIMINAL TRIAL—Compromise Verdict.—An agree- 
ment by the state and defendant, with the consent of 
court, that the jury might return a verdict for aggra- 
vated assault and fine defendant $200, held to render it 
proper for the court to orally instruct the jury that the 
binding.—Hill v. State 


compromise verdict was not 
Tex , 67S. W. Rep. 506. 
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44. CRIMINAL TRIAL—Conflicting Evidence.—Though 
he evidence may be conflicting, if there is substantial, 
evidence to support a conviction, the verdict will not 
be disturbed on appeal.—State v. “aylor, Mo., 678. W. 
Rep. 672. 

45. Crops—Effect of Delivering Deed.—Where a deed 
of land was delivered before harvesting on the land 
commenced, the share of the crops previously secured 
to the former owner of the land passed to the vendee.— 
Cummings v. Newell, Minn., 90 N. W. Rep. 311. 

46. DAMAGES—AbDstraction of Water.—In an action for 
damages by removing water appurtenant to plaintiff’s 
farm, evidence as to the difference in the crops pro- 
duced before and after the abstraction of the water is 
material.—Soper y. City of New York, 75 N. Y. Supp. 
269. 

47. DAMAGES—Building Contract. — The measure of 
damages for failure to construct a building according 
to specifications is the difference between the value of 
the building as delivered and what it would have been 
worth if constructed according to the contract.—Walter 
v. Hangen, 75 N. Y. Supp. 683. 

48. DAMAGES—Medical Services.—A jury should not be 
allowed to estimate expenses incurred by one for med- 
ical services rendered her by physicians, there being 
no evidence of what sne paid therefor or what they 
were reasonably worth.—Brown v. White, Pa., 51 Atl. 
Rep. 962. 

49. DAMAGES—Mistakes as to Title.—A lessee, having 
acted under an honest mistake as to title of its lessor, 
held not liable for exemplary damages to the real 
owner of the property, but only for the actual injury 
done.—Gerkins v. Kentucky Salt Co., Ky., 67 8S. W. Rep. 
$21. 

50. DAMAGES—Res Judicata—In an action for injuries 
to a team. belonging to a firm, held res judicata in an ac- 
tion by the driver of the team to recover for personal 
injuries.—Cahnmann y. Metropolitan St. Ry. Co., 75 N. 
Y. Supp. 970. - 

fl.. DEATH— Action for Damages. — In an action for 
damages, where plaintiff's intestate was killed by de- 
fendant’s negligence, instructions that there was no 
proof as to the condition and circumstances of the next 
of kin of deceased held properly refused. — Ingrafia v. 
Samuel, 75 N. Y. Supp. 718. 

52. DEATH — Excessive Damages. — In an action for 
wrongful death, under Pub. Laws 1891, ch. 124, where 
deceased was 64 years of age, and tor some time had 
not been earning more than $150 a year above the cost 
of his own support, a verdict of $2,031.81 was excessive. 
--Ward y. Maine Cent. R. Co., Me., 51 Atl. Rep. 947. 

58. DEEDS — Ejectment — Where the owner of land 
platted it in lots, and left small strips which he desig- 
nated as “outlots,’ conveyance of the lots did not 
carry the outlots as appurtenant. — Evans v. Welch, 
68 Pac. Rep. 776. 

i4. DEEDS—Premature Submission.— A writing in the 
form of a deed, and recorded as such, took effect at 
once as a deed, and was not affected by a subsequent 
will made by the grantor, though the deed provided 
that it was not to take effect until the grantor’s death. 
—Forwood v. Forwood, Ky., 67 8. W. Rep. 842. 

55. DISCOVERY—Assigned Claim. — Plaintiff suing on 
an assigned claim, and alleging that the signature by 
her assignor on a check given in payment was forged, 
held entitled to discovery and inspection before trial.— 
Bomberger v. United States Fidelity & Guaranty Co., 
75 N.Y. Supp. 1005. 

56. DISTRICT AND PROSECUTING ATTORNEY—Right to 
Employ Attorneys. — The authority given to counties 
by Mills’ Ann. St. §§ 813, 1551,to employ attorneys, was 
not an attempt to supersede the authority vested in the 
district attorney by section 1551,and Const. art. 6, § 21.— 
MeMullin v. Board of Comrs. of Montrose County, 
Colo., 68 Pac. Rep. 779. 

57. DIvOoRCE—Vacating Decree.— Where complainant 
in a suit to secure separate maintenance or an interest 





in defendant’s property seeks to have a decree for di- 
vorce previously rendered declared of no effect, the 
attack on such decree is collateral, and she cannot 
maintain the suit on the ground of fraud in obtaining 
the decree. — Peyton v. Peyton, Wash., 68 Pac. Rep. 757. 

58. EASEMENTS — Triviality of Injury. — Defense of 
triviality of injury held ineffective as against action by 
adjoining lot owner to compel removal of projecting 
fronts of houses interfering with his light, air, and ac- 
cess.—Ackerman y. True, 75 N. Y. Supp. 695. 

59. ELECTRICITY—Res Ipsa Loqguitur. — The doctrine 
of res ipsa loquitur held to apply where a pedestrian is 
injured by an electric shock received from the slot rail 
of an underground trolley railway track. — Ludwig v. 
Metropolitan St. Ry. Co., 75 N. Y. Supp. 667. 

60. EMINENT DOMAIN — Condemnation of Water. — A 
complaint by a city for the condemnation of water for 
a water supply held not defective for failing to allege 
that the water supply could be procured without in- 
creasing the indebtedness beyond a fixed iimit, or that 
the limit was extended, notwithstanding Const. art. 13, 
§6, relating to the limit of municipal indebtedness. — 

ity of Helena y. Rogan, Mont., 68 Pac. Rep. 795. 


61. Equitry—Warehouseman. — Depositors of wheat 
in warehouse held not entitled to sue for an accounting 
by transferees on behalf of all, because too numerous 
to join under Hill’s Ann, Laws, § 385.—Tobin y. Portland 
Flouring Mills Co., Oreg., 68 Pac. Rep. 743.- 

62. ESTOPPEL—Easements. — The owner of a city lot 
is not estopped from claiming that “swell fronts,” pro- 
jecting into the street, of houses built on adjoining lots, 
are an interference with ber casement of air, light, and 
uccess, by failure to object to such projections while 
the houses were being constructed. — Ackerman y. 
True, 75 N. Y. Supp. 695. 

63. EVIDENCE—Declarations.—Declarations of admin- 
istratrix that she had sold saloon of her intestate to her 
husband held admissible, after her death, as res geste.— 
In re Suess, 75 N. Y. Supp. (3s. 

64. EVIDENCE—Destruction of Records. — Where the 
evidence shows that the records of a case have been de- 
stroyed by no fault of the defendant, oral testimony is 
admissible on a plea of res judicata.—United States v. 
Price, U. 8. D. C., 8. D. Fla., 118 Fed. Rep. 851. 

65. EVIDENCE — Expert Disqualified. — A consulting 
chemist and mining engineer held disqualified from tes- 
tifying as to the manner of removing gases from a 
sewer.—Fuchs Vv. City of St. Louis, Mo., 67S. W. Rep. 610 


66. EVIDENCE—Expert on Building.—In an action for 
breach of a building contract, refusal to allow a real 
estate broker to be cross-examined as to his compe- 
tency to testify to the cost of altering the buildings 
held error.—Walter v. Hangen, 75 N. Y. Supp. 683, 


67. EXECUTORS AND ADMINISTRATORS — Carrying on 
Testator’s Business.—U nder a will giving the executrix 
“full power” to conduct the business in which testator 
was engaged, she may carry on all his business inter- 
ests, and in doing so is not limited to capital invested 
n the business.—Furst v. Armstrong, Pa., 51 Atl. Rep. 
996. 

68. EXECUTORS AND ADMINISTRATCRS — Vendor and 
Purchaser.—Where a claim against an estate was evi- 
denced by notes, the affidavit of the Claimant stating 
the facts required by the statute made for her a 
prima facie case. — Ponder vy. Boaz, Ky., 678. W. Rep. 
833. 

69. FIRE INSURANCE — Explosion. — Where insured 
premises were wrecked by an explosion in adjoining 
premises caused by a fire therein, and the wreck was 
afterwards destroyed by the fire, the insurance com- 
pany was liable. — Hustace v. Phenix Ins. Co., 75 N. Y. 
Supp. 568. 

70.. FIRE INSURANCE.— Proper Parties. — In a suit 
against a mortgagee to recover on a policy after loss, or 
to require himto collect the insurance, where collision 
between the mortgagee and insurance company is 
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charged, the company is a proper party defendant. — 
Heinz v. German Fire Ins. Co., Md., 51 Atl. Rep. 951. 

Jl. FrRE INSURANCE—Time of Taking Effect.— Where 
an application for insurance provides that no liabilit,/ 
shall attach before the application has been approved, 
and the property insured is destroyed by the hazard 
insured against before approval, the insurance com- 
pany is not liable. — St. Paul Fire & MarineIns. Co. vy. 
Kelley, Neb., 89 N. W. Rep. 997. 

72 FORGERY— Material Alteration. — Inserting in a 
check the figure “5,” between the figure “9’ and the 
dollar mark, held forgery.—Luwless vy. State, Wis., 59 N. 
W. Rep. 891. 

74. FRAUDS, STATUTE OF — Sale of Interest in Partner- 
ship.—A verbal agreement by a partner selling hisfin- 
terest inthe business not to enter into such business 
until 27 months after acertain date held to be within 
the statute of frauds (2 Rev. St. p. 135, § 2, subd. 1).—Me- 
Girr v. Campbell. 75 N. Y. Supp. 571. 

74. FRAUDULENT CONVEYANCES — Bona Fide Debt. — 
Where an insolvent conveyed property to a bona fide 
creditor for the full value thereof, that such debtor ex- 
pected that it would be conveyed to his childrendid not 

_render the conveyance fraudulent as to the other 
creditors.—Hesse v. Barrett, Oreg., 65 Pac. Rep. 75. 

7. FRAUDULENT CONVEYANCES — Burden of Proof.— 
Where a debtor organized a corporation, consisting of 
members of his family, which conveyed property to 
his sons for an alleged consideration, and they con- 
veyed to his wife without consideration, it was incum- 
bent on them to prove good faith.— Goodale v. Wheeler. 
Oreg., 68 Pac. Rep. 752. 

76. HABEAS CoRPUsS—Sufliciency of Return.— A return 
toawrit of habeas corpus to procure the release of a 
prisoner from the workhouse, which states that he is 
held under a commitment from a city magistrate, is not 
defective in failing to show that he was arrested under 
a warrant. — People v. Warden of Workhouse, 75 N. Y. 
Supp. 1111. 

77. HOLIDAYS—Memorial Day Not a Dies Non.—Memo- 
rial Day is a legal holiday, but not a dies non and any 
business may be transacted during it, except such acts 
us are expressly excepted by statute.—Morel y. Stearns, 
75 N. Y. Supp. 1082. 

78. HOMESTEAD—Debt Created Before Property Paid 
For.—A debtor is not entitled to the homestead ex- 
emption to the extent that the land sought to be sub- 
jected wus paid for after the debt was created. — An- 
drews v. Kentucky Citizens’ Building & Loan Assn’s. 
Assignee, Ky., 67 8. W. Rep. 826. 

79. HOMICIDE—Instruction of Self-Defense. — Failure 
to affirmatively instruct that defendant was entitled to 
acquittal, if jury entertained reasonable doubt as to 
whether he was justified in killing deceased in self-de- 
fense, held error —People vy. Cantor, 75 N. Y. Supp. 688, 

80. HOMICIDE—Voluntary Manslaughter.—In instruct- 
ing the jury, the offense of “voluntary manslaughter” 
should be designated as such, and not merely as ‘“‘man- 
slaughter.”—Mullins v. Commonwealth, Ky., 67 8S. W. 
Rep. 824. 

81. HUSBAND AND WIFE—Deed of Undivided Interest. 
—A deed by a husband and wife of “our undivided in- 
terest of one-half’ in certain land, the grantee im- 
mediately reconveying to the husband, will be held to 
convey their undivided community interest, and not 
the undivided separate interest of the wife. — Stratton 
vy. Robinson, Tex., 67 8. W. Rep. 539. 

82. HUSBAND AND WIFE—Seperance Maintenance —In 
an action for goods sold by a tradesman to a wife liv- 
ing apart from her husband and given an allowance, 
an instruction that the tradesman might recover, if the 
jury found that he did not know or have cause to know 
of the separation and allowance, held erroneous. — 
Hatch v. Leonard, 75 N. Y. Supp. 726. ‘ 

83. HUSBAND AND WIFE — State Demand for Com- 
munity Property. — Where a surviving wife did not 
know of her interest in community land until 60 years 





after her husband’s death, her claim was not stale. — 
Texas Tram & Lumber Co. v. Gwin, Tex., 675. W. Rep. 
892. 

84. INFANTS — Next Friend.—Next friend of a success- 
ful minor litigant has ne right as such next friend to 
receive the recovery.—American Lead Pencil Co. v. 
Davis, Tenn., 67 8. W. Rep. 864. 

85. INJUNCTION — Ejectment Suit.—Where an injunc- 
tion by acounty to restrain an ejectment suit is par- 
tially dissolved, attorney’s fees and interest on rents 
may be decreed against the county.—Allen v. Leflore 
County, Miss., 31 South. Rep. 815. 

86. INJUNCTION—Trespass on Real Estate.—Where the 
plaintiff in an action to enjoin a trespass isin actual 
and exclusive possession of the land, it is not necessary 
to prove title from the government.—Creswell v. Beak- 
ley, Tex., 67S. W. Rep. 907. 

87. INSANE PERSON — Notice of Inquest.—Under Ky. 
St. § 2156, which gives the court jurisdiction to hold the 
inquest and imposes the duty of appointing a commit- 
tee totake charge of the estate, a notice ofthe pro- 
posed inquest having been given to the lunatic, no ad- 
ditional notice is necessary to authorize the appoint- 
ment of a committee.—Oster v. Meyer, Ky., 67 8S. W. 
Rep. 851. 

88. INTOXICATING LIQUORS—Il legal Sale.—Evidence by 
a clerk in a drug store, the owner of which was charged 
with illegal sale of liquor, as to the knowledge of de- 
fendant as to the sale, and under what instructions the 
witness was acting, was competent.—State v. Lewis, 
Minn., 90 N. W. Rep. 318. 

89. INTOXICATING LIQUORS—Revocation of Prohibitory 
Order.--Where an order prokibiting the sale of liquor 
is vacated, and a license issued to defendant, the sub 
sequent setting aside of the revocation invalidates de- 
fendant’s license.—StateZv. Doss, Ark., 67 8. W. Rep. 867. 

9). INTOXICATING LIQUORS — Soliciting Orders in Pro- 
hibited District.—Actual shipment of the liquor held 
not necessary to complete the offense of soliciting or- 
ders for the sale of liquor within prohibited districts, 
prescribed by Code, § 5087.—Levy v. State, Ala., 31 
South. Rep. 805. 


91. JUDGES—Constitutional Law.—An act is not un- 
constitutional because transferring acause at law upon 
the application of one party only from the circuit in 
which it is pending to the circuit of the judge called 
upon to determine the matter arising therein, and con- 
ferring extraterritorial jurisdiction, in violation of 
Const. 1885, art. 5, § 10.—Simonton y. State, Fla., 3l 
South. Rep. 821. 

92, JUDGMENT — Attachment. — Judgment ordering 
sale of attached property held not conclusive as to 
validity of seizure of part of the property, in an action 
begun by attachment, where defendant died before 
service of summons.—W hite v. Ladd, Oreg., 68 Pac. Rep. 
739. 

93. JUDGMENT — Clerical Misprison.—In the rendition 
of judgment after entry of a continuance was a clerical 
misprison, a motion to set it aside on that ground, 
which was not made until the second term after its 
rendition, came too late.—Delker vy. Evans’ Aduir., Ky., 
678. W. Rep. $37. 

94. JUDGMENT—Contingent Fee.—Where plaintiff, who 
has assigned an interestin any judgment which may 
be recovered ina suit, settles the suit, but the court is 
not informed thereof, and judgment goes against the 
defendant, plaintiff's interest in the judgment will be 
satisfied on motion.—Texas Cent. R. Co. v. Andrews, 
Tex., 67 S. W. Rep. 923. 


%. JUDGMENT — Disqualification of Judge.—Where a 
judge of the circuit court is disqualified, it does not de- 
prive the clerk of the court of authority to enter de- 
faults becouse of failure to plead within the statutory 
time.—Dudley v. White, Fla., 31 South. Rep. 830. 

%. JUDGMENT — Validity.—The determination on mo- 
tion of the sufficiency of the service of an attachment 
to give jurisdiction held, in the absence of a formal ap- 
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plication for a rehearing, to prevent such question 
from being raised on motion to confirm the sale of the 
attached property.— White v. Ladd, Oreg., 68 Pac. Rep. 
139. 

97. JuRtES—Challenges to Jurors.—Overruling achal- 
lenge for cause is not material error; the juror not hav- 
ing served, and it notappearing the party exhausted 
his peremptory challenges.—Blackman v, Edsall, Colo., 
68 Pac. Rep. 790. 

YS. JUSTICES OF THE PEACE — Instructing Jury Pri- 
vately.—Communication by justice with jury after their 
retirement, and without the consent of parties, though 
merely to instruct them in answer to their inquiry that 
the costs must follow the judgment, necessitated re- 
versal of the judgment rendered.—Hudson y. Stearns, 
75 N. Y. Supp. 735. 

99, LACHES—Taxpayer’s Suit.—Taxpayer immediately 
commencing a suit to restrain payment by a county of 
an alleged void claim, according to a settlement with 
the claimant while suit was pending on the claimant’s 
appeal from the county board’s disallowance thereof, 
held not guilty of laches.—Quayle vy. Bayfield County, 
Wis., 89 N. W. Rep. 892. 

100. LANDLORD AND TENANT — Personal Covenant.— 
Covenant of lessor to purchase improvements at end of 
term held personal, and not to bind her heirs or lega- 
tees.—In re Henshaw, 75 N. Y. Supp. 1047. 

101. LANDLORD AND TENANT—Provision Against Alter- 
ations.—Tenants held to have made alterations in vio- 
lation of lease, and party doing the work was therefore 
not entitled to mechanic’s lien.—Berger Mfg. Co. v. Za- 
briskie, 75 N. Y. Supp. 1038. 

102. LANDLORD AND TENANT — Uuproteeted Roof.—A 
tenant held not guilty of contributory negligence in 


‘not protecting his merchandise, though knowing the 


landlord’s contractor left the roof unprotected ; he hav- 
ing aright to assume that, when rain came, the con- 
tractor would protect it.—Blumenthal v. Prescott, 75 N. 
Y. Supp. 710. . 

103. LICENSES — Public Policy.—As the assignment by 
city employees of their salary is contrary to public pol- 
icy, the city cannot require a license for carrying on the 
business of buying such claims.—Bitzer v. Buckley, 
Ky., 67 S. W. Rep. 525. 

104. LIFE ESTATES—Gas and Mining Lease.—In deter- 
mining the compensation which the lessee must make 
for the fise of a gas well, the actual value of the gas is 
to be considered, and not the amount for which it is 
sold.—Gerkins v. Kentucky Salt Co., Ky.,678, W. Rep. 
S21. 

105. LIFE INSURANCE—Misrepresentations in Applica- 
tion.—The representations of assured that his father 
had been in good heaith for several years before his 
death, held not to mean that he had not been seriously 
ill, or that he had never had a local disease or received 
personal injury —Provident Sav. Life Assur. Soc. v. 
Beyer, Ky., 67S. W. Rep. 827. 

106. LIMITATION OF ACTIONS—Cancellation of Deed.— 
The four-year limitation does not apply to an action by 
a corporation to recover land conveyed by its president, 
who had no authority to make such conveyance.— 
Aransas Pass Harbor Co. y. First Nat. Bank, Tex., 678. 
W. Rep. 906. . 

107. LIMITATION OF ACTIONS — Minor and Adult Heirs. 
—The six-year statute of limitation applies to claims of 
adult heirs for rent on land procured from their mother 
by duress, and is not suspended as to them by the 
minority of other heirs.—Allen y. Leflore County, Miss., 
31 South. Rep. 815. 

1068. MARRIAGE—Annulment of Marriage.—Illicit rela- 
tions by a husband with another woman prior to his 
marriage, and the concealment of snch facts, held not 
fraud sufticient to authorize the annulment of the mar- 
riage, under Code Civ. Proc. § 1748, subd. 4.—Glean v. 
Glean, 75 N. Y. Supp. 622. 

109, MASTER AND SERVANT — Acts of Brakeman.—A 
brakeman, returning to board his outgoing train, after 





having left his place of duty and gone toa saloon and 
restaurant, held to be in the discharge of his duties as 
a brakeman.—Missouri, K. & T. Ry. Co. of Texas y, Ed- 
wards, Tex., 67S. W. Rep. 891. 


110. MASTER AND SERVANT—Duty to Instruct.—A mas- 
ter held not liable because not giving warning to an 
apprentice ina foundry, injured after working there a 
month, by molten iron, falling on the wet floor, explod- 
ing and flying iuto his eye.—Nowakowski v. Detroit 
Stove Works, Mich., 89 N. W. Rep. 956. 


111. MASTER AND SERVANT—Failure to Pay Servant.— 
A payment by a master of a servant after his discharge 
held properly considered, on the question of an indebt- 
edness, in an action by the servant against the master 
under Acts 1889, p. 76, for failure to pay.the servant on 
his discharge.—St. Louis, I. M. & 8. Ry. Co. v. Pickett, 
Ark., 67 S. W. Rep. 870. 

112. MASTER AND SERVANT — Fellow-Servants.—Any 
negligence of fellow-servants of minor killed by falling 
ofa timber because of a defective hook becoming de- 
tached held not to prevent recovery of the master, 
where, notwithstanding it, the accident would not have 
occurred had the hook been reasonably safe.—Keast vy. 
Santa Ysabel Gold Min. Co., Cal., 65 Pac. Rep. 771, 


113. MASTER AND SERVANT — Foreman’s Disobedience 
Causing Death of Servant.—Where a foreman disobeys 
his instructions in turning on steam in steam pipes, the 
master is not liabie for the death of a servant working 
on the pipes, caused by the bursting of a pipe asa re- 
sult thereof.—Koehler y. New York Steam Co.,75 N. Y. 
Supp. 597. 

114. MASTER AND SERVANT—Personal Injuries.—N egli- 
gence ofa fellow-servant in not warning plaintiff of 
the existence of a trap door in a way over which plaint- 
iff was instructed to pass, and into which he fell, did 
not relieve defendant employer from liability; the way 
not being suitable.—Hayes vy. Frederick Stearns & Co., 
Mich., 89 N. W. Rep. 947. 


115. MASTER AND SERVANT — Street Car Transfer.— 
Where one is ejected from a street car because his 
transfer ticket is not properiy punched, and is arrested 
atthe instance of the conductor and imprisoned, the 
refusal of the transfer, ejection, arrest,and imprison- 
ment are to be treated as continuous acts, for which the 
company is responsible.—Jacobs v. Third Ave. R. Co., 
75 N. Y. Supp. 679. 

116. MECHANICS’ LIENS—Debt Created Before Property 
Paid For.~Where one who supplies materials for the 
improvement of real estate takes a note forthe price 
with personal security, he is not entitled to a material 
man’s lien.—Andrews v. Kentucky Citizens’ Building & 
Loan Assn’s. Assignee, Ky., 67 S. W. Rep. 826. 


117. MECHANICS’ LIENS—Filing Excessive Claim.—Un- 
der allegations of the answer ina suit to foreclose a 
mechanic’s lien the contention that the owner ean suf- 
fer no injury, except through his fault in not retaining 
a sufficient amount to pay the lien claim, held unavail- 
ing.—Bohn Mfg. Co. v. Keenan, 8. Dak., 89 N. W. Rep. 
1009. 

118. MECHANICS’ LIENS — Obligation to Improve.— 
Where, under a contract for the sale of real estate, the 
vendee is required to make certain improvements 
thereon, a material-man’s lien attaches to the real es- 
tate, as wellastothe improvements.—Hendrie & Bolt- 
hoff Mfg. Co. v. Holy Cross Gold Min. & Mill. Co., Colo., 
68 Pac. Rep. 785. 

119. MINES AND MINING—Conflicting Claims.—In a suit 
to determine mining claims, an order requiring the 
owner of the surface openings to allow the other party 
to enter for the purpose of surveying beneath the sur- 
face should be limited to those openings along, an in- 
spection of which is necessary.—Heinze v. District 
Court of Second Judicial Dist., Mont., 68 Pac. Rep. 794. 

120. MINES AND MINING — Estoppel to Assert. — Party 
held not estopped to assert miner’s lien by his acts, 
where it did not affirmatively appear that the other 
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parties were misled.—Sutton v. Consolidated Apex Min. 
Co,, 8. Dak., 89 N. W. Rep. 1020. 

121. MORTGAGES — Covenant.—On a sale of a note and 
mortgage, with a covenant that there is due thereon a 
specified sum, no warranty is implied as to the origin 
of the debt or that it is free from usury. — Buehler v. 
Pierce, 75 N. Y. Supp. 1120. 

122. MORTGAGES — Foreclosure Sale.—The failure of a 
mortgagor to record the release ofa first mortgage held 
not to estop him from attacking the validity of a second 
mortgage sale of the property, advertised vnd sold as 
subject to the first mortgage. — Hoffman v. McCracken, 
Mo., 67 S. W. Rep. 87s. 

123. MORTGAGES — Invalid Conveyance.—Transfer by 
invalid conveyance of title to mortgaged property to 
the mortgagee from the executor for the mortgagor 
held not a merger of the mortgage, which would inval- 
idate atitle acquired through a foreclosure.—Zarkowski 
v. Schroeder, 75 N. Y. Supp. 1021. 

124. MORTGAGES — Limitations. — Where a mortgage 
provides that the right to foreclosure shall acerue on 
non-payment of interest, the provision is merely per- 
missive, and limitations do not commence to run on 
such default.—First Nat. Bank vy. Parker, Wash., 68 Pac. 
Rep. 756. 

125. MORTGAGES — Receiver. — Owner of equity of re- 
demption held entitled to notice of appointment of a 
receiver pendente lite in foreclosure. — Coleman y. Good- 
man, 75 N. Y. Supp. $73. 

126. MORTGAGES — Right to Foreclose.—Where land is 
sold subject toa mortgage, the land, as between the 
parties, may be sold forthe satisfaction of the debt.— 
Bartos v. Thomas, Neb., 89 N. W. Rep. 1005. 


127. MOTIONS — Attorney’s Affidavit.—Where the mat- 
ters pertinent toa motion for leave to serve an amended 
complaint related to the facts within the knowledge of 
the attorney, his affidavit in support of the motion was 
sufficient.—Truman y. Lester, 75 N. Y. Supp. 548. 

128. MOTION — Bringing in New Party. — Where, after 
an action is framed, a defendant is admitted on his own 
motion, on condition that the prior proceedings be in 
no way affected, such defendant may not amend his 
answer, so as to raise new issues.—Tompkins vy. McGay, 
75 N. Y. Supp. 1099. 

129, MUNICIPAL CORPORATIONS — Contract. — Where a 
contract prescribes a penalty for failure to complete 
the work in a stipulated time, failure to complete a sec- 
tion of it in the proportion of the time alloted to it does 
not justify abrogation of the entlre contract. — Cody v. 
City of New York, 75 N. Y. Supp. 648. 

120. MUNICIPAL CORPORATIONS — Dairies and Cow 
Stables. — Fact that certain premises within St. Louis 
were being occupied as dairy at the passage of city or- 
dinance prohibiting dairies held not to give defendant 
right to start new dairy there without first obtaining 
permission, — City of St. Louis vy. Fisher, Mo., 678. W. 
Rep. 872. 

131. MUNICIPAL CORPORATIONS—Public Works.—Com- 
missioner of public works held to be the proper party 
to sue to enjoin certain encroachment on his authority 
by city controller. — Moreland v. Common Council of 
City of Detroit, Mich., 89 N. W. Rep. 935. 


132. NEW TRIAL—Newly-Discovered Evidence.—New- 
ly-discovered evidence, showing that a witness for de- 
fendant who had been regularly summoned was of bad 
reputation for truth and veracity, as well as chastity, 
did not entitle plaintiff to a new trial. — Stowers vy. 
Singer, Ky., 67S. W. Rep. 822. 

132, PARTITION—Community Property. — Where cer- 
tain community property left by a deceased husband 
was properly partitioned between the surviving wife 
and his‘heirs, such partition could not be affected by er- 
rors occurring 10 years thereafter in partitioning the 
separate property of deceased.—Barrett +. Spence, Tex., 
67 8. W. Rep. 921. 

134. PARTNERSHIP—Subsequent Action Against Other 
Partner.—Where the holder of a firm note sued only 





one partner, and recovered judgment, he may there- 
after sue the other partner for the balance remaining 
unpaid.—Kirkbridge v. Wilgus, 75 N. Y. Supp. 1036. 

135 PLEADING—Bill of Particulars.—In an action for 
the price of elevators, held, that an order requiring a 
bill of particulars of special damages should be 
amended, because subject to criticism as excluding 
proof of general damages unless the bill were furnished, 
—Baltimore Mach. Works v. McKelvey, 75 N. Y. Supp, 
1090. 

136. PLEADING—Waiver of Objection.—Answering over 
after the overruling of a demurrer to the petition as 
not stating a cause of action is not a waiver of such ob- 
jection.—Hoffman vy. McCracken, Mo., 678. W. Rep. 87s. 

137. POWERS—Execution by Will.—Property which the 
donee of a power was authorized to dispose of by will 
between his three children, living at the time of its 
creation, passed on his death to the sole survivor of the 
children, and he had no power of appointment to his 
grandchildren.—Herrick v. Fowler, Tenn., 6758. W. Rep. 
S61. 

138. PRINCIPAL AND AGENT—Collection by Employee.— 
Salesman collecting money due withont authority held 
liable to his employers for conversion.—Schanz v. Mar- 
tin, 75 N. Y. Supp. 997. 

129. PRINCIPAL AND SURETY—Attachment Bond.—Right 
of sureties on bond given by claimant of attached prop- 
erty to proceed against idemnity held not absolute until 
payment of judgment against their principal on the is- 
sue as to ownership.—Weir-Booger Dry Goods Co. v. 
Kelly, Miss., $1 South. Rep. 808. 

140. PRINCIPAL AND SURETY—Incompetent Evidence.— 
Where the sureties on a note defended on the ground 
that plaintiff had extended the time of payment, and 
that they were thereby released, evidence that the note 
sned on was executed for sums due on various other 
notes, which embraced 10 per cent. interest, held in- 
competent.—Stepp v. Hatcher, Ky.,67S. W. Rep. 819. 

141. PRINCIPAL AND SURETY.—Liability.—W here a bank 
in 1880 gave a bond to account for deposits, and gave 
another in 1881, and in 1882 became insolvent, a surety 
on the bond of 1880 was not entitled to have payments 
by sureties liable on both bonds applied alone to the 
deposits of 1880.—Barnes vy. Cushing, 75 N. Y. Supp. 9538. 

142. PROCESS—Mistake in Summons. — Motion to set 
aside servfce on the ground thata mistake was made, 
the name in the summons as that of defendant not be- 
ing that of the person served, is properly denied, on 
insistence that the one served was the one desired in 
the action.—Lederer Amusement Co. vy. Pollard, 75 N. 
Y. Supp. 619 


143. RAILROADS—Presumption of Negligence. — The 
mere fact that one is run over and killed by a train, in 
the absence of any evidence as to the manner in which 
the accident occurred, raises no presumption of negli- 
gence on the part of the railroad. — Tucker vy. Inter- 
national & G. N. R. Co., Tex., 67 S. W. Rep. 914. 

144. RECEIVERS— Pleading. — Where plaintiff sues as 
assignee of receivers, and defendant answers that they 
assigned the claim to 8, and ordered defendant to pay 
8S, which.he has done, a reply should be ordered.-to pre- 
vent surprise.—Toplitz v. Levering, 75 N. Y. Supp. 678. 

145. RECEIVERS—Sales.—Where a receiver .of deced- 
ent’s estate, authorized to take charge of wheat 
stored in decedent’s warehouses and collect for storage, 
etc., sold certain “screenings” and ‘“‘chop” found inthe 
warehouses, the court’s approval of his report ratified 
and made valid the sale.—Tobin vy. Portland Flouring 
Mills Co., Oreg., 68 Pac. Rep. 749. 

146. RECEIVING STOLEN GOODS—Evidence. — The tes- 
timony of a witness that before the loss of the money 
defendant had promised to reward him if he would get 
some of the money for defendant held not admissible 
to establish the offense of receiving stolen money. — 
Stone v. Commonwealth, Ky., 67 S. W. Rep. 841. 

147. RELEASE — Conversion of Money. — In an action 
for money which defendant had converted and loaned, 
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taking a note therefor on which he afterwards re- 
ceived payments, plaintiff's acceptance of the note with 
a balance due thereon was not a release of his cause of 
actiop.—Black v. Black, Tex., 67 8. W. Rep. 928. 

148. REMOVAL OF CAUSES—ObDjections.—A controversy 
necessarily raising the power of duty of a federal re- 
ceiver to perform acts expressly commanded held to 
arise under the federal constitution and laws, ih so far 
as that is necessary to a removal of the cause. — State 
v. Frost, Wis., 89 N. W. Rep. 915. 

149. SALES—Breach of Contract.—In an action on the 
contract of a lumber company to furnish a cooperage 
company with lumber from its mill, a charge in refer- 
ence to the lumber company’s liability under the con- 
tract held proper.— Ashland Lumber Co. v. Detroit Salt 
Co., Wis., 89 N. W. Rep. 904. 

150. SALES—Carriers Delivering to Assignee. — In the 
absence of fraud or notice to the carrier, a seller held 
not entitled to recover goods shippedto the buyer and 
received by his assignee for creditors.—Felix v. Brand - 
stetter Co., lowa, 89 N. W. Rep. 971. 

1I5L. SPECIFIC PERFORMANCE— Equity.— Where a hus- 
band, after contracting to leave all his property to his 
wife, left it to another, equity will decree performance 
of the contract and require the title to be conveyed tq, 
her.— Kine v. Farrell, 75 N. Y. Supp 542. 

152. STATUTES — Life Policy.—Where a suit in Texas 
on alife policy which provides that it shall be gov- 
erned by the laws of New York involves the construc- 
tion of a statute of the latter state, it will be construed 
asa domestic statute; the New York decisions being 
considered for such light as they may throw on the 
question.—New York Life Ins. Co. v. English, Tex., 67 
Ss. W. Rep. 884. 

153. TAXATION — Assessinent. — Where a tax assess- 
ment was made jointly against several persons as exe- 
cutors and trustees under a will, the fact that one of 
such persons had not qualified as trustee did not so in- 
validate the assessment that the court could not cor- 
rect it.—People v. Feitner, 75 N. Y. Supp. 1086, 

154. TAXATION—Tax Sales. — Where, in an action by 
one claiming as assignee of a tax certificate to obtain a 
tax deed, the allegation of the assignment is put in 
issue by the answer, defendant is entitled to judgment 
on the failure of plaintiff to offer evidence of such 
assignment.—Hartman v. Reid, Colo., 68 Pac. Rep. 787. 

155. TELEGRAPHS AND TELEPHONES — Delay in De- 
livery Message.— While defendant was under no obli- 
gation to deliver the message to plaintiff four miles in 
the country, yet, having undertaken for a considera- 
tion to do so, it was bound by its undertaking.— West- 
tern Union Tel. Co. v. Matthews, Ky., 67 8. W. Rep. 849. 

156, TELEGRAPHS AND TELEPHONES — Directed Ver- 
dict. -In an action by sender of a telegram for failure 
to deliver a message, a peremptory direction of ver- 
dict for defendant held not authorized under the evi- 
dence.—Barefoot v. Western Union Tel. Co., Tex., 67S. 
W. Rep. 912. 

157. TELEGRAPH AND TELEPHONES — Failure to Take 
First Train —It was not competent for plaintiff to show 
as an excuse for her failure to -take the first train from 
aconnecting point, after receiving a delay telegram, 
that she did not kaow that atrain left at that time. — 
Western Union Tel. Co. v. Matthews, Ky., 67 S. W. Rep. 
S49. 

158. TELEGRAPHS AND TELEPHONES —Waiver of Sun- 
day Rules. — In action for delay in delivering a tele- 


“graph message sent on Sunday, whether the rules as to 


Sunday business were waived, or not intended to ap- 
ply, isa question for the jury. — Western Union Tel. 
Co. v. Pierce, Tex., 67 8. W. Rep. 920. 

159. THEATERS AND SHOWS— Sale of Tickets on Side- 
walks.—If a theater ticket is a mere personal license 
given by the proprietor to the purchaserto enter and 
witness the performance, as the weight of authority 
indicates, itis not saleable or transferable by the pur- 











chaser, notwithstanding he has a municipal license 
therefor.—Collister v. Hayman, 75 N. Y. Supp. 402. 

160. TRADE-MARKS AND TRADE-NAMES— Imitation. — 
The use of the words “El Falco” to distinguish a brand 
of cigars held an infringement of a trade mark of “El 
Falcon,” used by a rival manufacturer. — Falk v. 
American West Indies Trading Co., 75 N. Y. Supp. 964. 

161. TRESPASS TO TRY TITLE—Lost Deed.—In_ trespass 
to try title, in which defendant claimed through a 
chain of ‘title in which a deed was lacking, evidence 
held insuflicient to raise a presumption that such deed 
was ever executed. — Texas Tram & Lumber Co. v. 
Gwin, Tex.,67S. W. Rep. 892. 

162. TRESPASS TO TRY TITLE— Measure of Damages.— 
The measure of damages for deficit of land contracted 
to be conveyed, to be set off against the purchase 
money notes, is the fair vendible value of the quantity 
of land lost with reference to the whole tract. — Burk- 
hoeider v. Farmers’ Bank, Ky., 67 S. W. Rep. 882. 

163. TRIAL—Instructions.—It was proper for the court, 
after reading as part of his oral charge the opinion of 
the supreme court on a former appeal on a certain 
issue, to state that there were other facts in the case 
before the jury, in addition to the facts shown on the 
former appeal, where such was the case. — Fitzpatrick 
v. Brigman, Alu, 31 South. Rep. 940. 

165. TRIAL—Instructions. — Where instructions when 
taken together, completely covered the case, a verdict 
thereunder will be sustained, though one of the instruc - 
tions, when taken by itself, was open to objection.— 
Swafford v_ Spratt, Mo., 67S. W. Rep. 701. 

165. TRIAL—Issue of Fraud.—Argument that assignee 
was attempting in a deposition to conceal his address 
held not erroneous in an action involving an issue of 
fraud in an assigninent of notes by a bankrupt.—Reeder 
v. Traders’ Nat. Bank, Wash., 68 Pac. Rep. 461. 

16. .TRIAL—Motion.—A motion to make special find- 
ings more specific is properly overruled, no such mo- 
tion being known to the Indiana practice.—Gaslight & 
Coke Co. v. City of New Albany, Ind., 68 N. E, Rep, 458 | 

167. TRIAL—ODbjection to Testimony.—A general objec- 
tion to a physician’s testifying to anything plaintiff said 
while being examined for the purpose of qualifying the 
physician as a witness, made before any testimony was 
given, was insufticient to raise any question as to the 
admissibility of the testimony.—Missouri, K. & T. Ry. 
Co. of Texas v. Johnson, Tex., 67 5. W. Rep. 768. 

168. TRIAL—Remarks of Counsel—Remark of plaint- 
iff’s counsel that, if the jury knew the business methods 
of M, on whose testimony defendant’s case depended 
they would say “God save the plaintiffs, and God save 
all those who deal with him,” held.ground for reversal 
—German-American Ins. Co. v. Harper, Ark., 678. W. 
Rep. 755. 

169. TROVER AND CONVERSION — Amount of Kecovery. 
—Where money converted was loaned, plaintiff, in con- 
version, was entitled to all the money received by the 
defendants, though it was more than the principal sum, 
with legal interest. — Black v. Black, Tex., 67 8. W. Rep. 
928, 

170. TRUSTS—Consideration.—The wife of an agent for 
the sale of farm, to whom a lot forming a part cf the 
consideration of a sale the farm was conveyed, but who 
paid nothing for it, held not entitled to hold itas against 
a trust impressed thereon in favor of her husband’s 
principal.—Bellinger v. Collins, Iowa, 90 N. W. Rep. 609. 

171. Trusts — Partnership. — Property, a mortgage on 
which is paid off by misappropriated partnership funds, 
held subject to trust in favor of copartners, when con- 
veyed to defaulting partner’s wife.—Hanna v. McLaugh- 
lin, Ind., 63 N. E. Rep. 475. 

172. TRUSTS — Profits from Sale of Bonds.—A premium 
realized from a sale of bonds held to constitute a part 
of the corpus of the trust fund, and not subject to appro- 
priation by the life tenant or the owner of the income. 
—Whittingham v. Schofield’s Trustee, Ky., 67S. W. Rep. 
846. 
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173. USE AND OCCUPATION — Value of the Use. — In an 
action for use and occupation, the purpose for which 
the property is used isa proper matter of inquiry in 
arriving at the value of the use.—Lindt v. Linder, lowa, 
90 N. W. Rep. 496, 

174. VENDOR AND PURCHASER. — Measure of Damages. 
—The measure of damages for deficit in land contracted 
to be conveyed, to be set off against the purchase money 
notes, is the fair vendible value of the quantity of land 
lost with reference to the whole tract. — Burkholder vy, 
Farmers’ Bank, Ky., 67 8. W. Rep. 882. 

175. VENDOR AND PURCHASER—N otice of Conditions of 
Conveyance.—A wife, to whom land was conveyed pur- 
suant toa contract with her husband, held bound to 
take notice of the terms and conditions on which the 
conveyance was made, — Scott v. Edgar, Ind., 68 N. E, 
Rep. 452. 

176. VENDOR AND PURCHASER — Statute of Frauds. — 
The act of a daughter in improving real estate, in reli- 
ance ona promise of her parent to convey it to her, 
held a sufficient consideration to support such promise’ 
—Horner v. McConnell, Ind., 6% N. E. Rep. 472. 

177. VENUE — Action on Contract.—A buyer’s contract 
to pay a part of the price of machinery andto execute 
a note, payment to be made within a particular county, 
held to entitle the seller to bring his action in that 
county. — McKaughan y. Kellett-Chatham Mach. Co., 
Tex., 67 8. W. Rep. 908, 


178, WAREHOUSEMEN — Suit by Depositors.—Those to 
whom a warehouseman delivered wheat belonging to 
depositors without the latter’s consent obtain no title, 
and must account tothe depositors in proportion to 
the deficiency they severally caused.—Tobin v. Portland 
Flouring Mills Co., Oreg., 68 Pac. Rep. 743. 

179. WATERS AND WATER COURSES — Damages.—Only 
damages accrued to date are recoverable under com- 
plaint for obstructing water course by building em- 
bankment over it, leaving through it only a pipe too 
small to carry the water at wet or rainy seasons of the 
year and in times of high water; there being no per- 
manent injury. — Cleveland, C., C. & St. L. Ry. Co. v. 
Kline, Ind., 63 N. E. Rep. 483. 

180. WATERS AND WATER COURSES — Underground 
Channels. — To enable one to maintain rights in under- 
ground waters, it must be shown that they flow ina 
well-defined underground channel, the existence of 
which is known or easily ascertainable. — Board of 
Suprs. of Clarke County v. Mississippi Lumber Co., 
Miss , 31 South. Rep. 905. 


ISL. WATERS AND WATER COURSES — Water Rights.— 
The act ofthe legislature, passed in 18%, confirming 
and defining the existing riparian rights of a manufac- 
turing corporation, held not to convert such rights into 
a non-assessable franchise. — People v. Smith, 75 N. Y. 
Supp. 1100. 

182. WiLLs—Charge on Real Estate.—When a will, ex- 
ecuted two days before testator’s death and when she 
has no money, contains specific devises of all her real 
property and certain bequests of money much larger 
thaw her personal estate, such bequests constitute a 
charge on the real estate 30 devised,—Stewart v. Robin- 
son, Miss., 31 South. Rep. 903. 


183. WILLS — Life Estate.—A life tenant cannot be re- 
quired to pay the debts of the succession before going 
into possession and enjoying the usufruct.—Succession 
of Weller, La., 31 South. Rep. 883. 

is. WILLS — Power of Disposition.—Unuder a will de- 
vising to testator’s wife his estate, “to do with as she 
pleases, provided she does not marry again,” and pro- 
viding that after his death any of his estate remaining 
“undisposed of” should be equally divided among his 
children, the widow can dispose of the estate by her 
will so as to defeat the devise to the children. — Kleber 
v. Kleber, Ky., 67 8. W. Rep 83s, 

185. WILLS — Undue Influence.—On an issue of undue 
influence in execution of will, all circumstances even 

ough slight, which may tend, in connection with other 








circumstances, to throw light on the relation of the 
parties and on the question of undue iufluence, are ad- 
missible.—Blackman y. Edsall, Colo., 68 Pac. Rep. 790. 

Iss. WILLS — Undue Infiuence. — It is not enough to 
establish fraud or undue influence in procuring the ex 
ecution of a will that those charged with the same were 
in a situation to practice them.—/n re Bolles’ Will, 75 N. 
Y. Supp. 1062. 

187 WITNESSES — Settlement Pending Appeal.—The 
parties to a judgment pending appeal, may compromise 
it without the consent of the witnesses of the successful 
party, their fees being unpaid.—Hittson v. Burrow, Tex., 
67S. W. Rep. 785. 

Iss. WITNESSES — Bankruptcy. — In an action by the 
trustee in bankruptcy against the wife of the bankrupt 
to reach property conveyed to her by her husband, his 
testimony given in another action is incompetent as 
against hls wife. — Riggs v. Whitaker, Mich., 89N. W. 
Rep. 954. 

189. WITNESSES—Compctency.—One claiming title to 
certain railroad stock by gift from one now deceased 
held incompetent to testify as to the delivery.—Richard- 
son v. Emmett, N. Y..63N.E Rep. 440. 

199. WITNESSES—Contradiction by One’s Own Witness, 
=Though a party cannot directly impeach his own wit- 
ness, he is not precluded from proving facts in direct 
contradiction to the testimony of such witness, even 
though the effect be to indirectly impeach him.—Gray 
v. Brooklyn Heights R. Co., 76 N. Y. Supp. 20. 

191. WITNESSES—Impeachment.—It was not error to 
excelude a question toa witness on cross-examination as 
to whether he had not been in jail a portion of the time 
he had lived in a certain town.—Cullen v. Haniseh, 
Wis., 89 N. W. Rep. 900. 

192. WITNESSES—Lease.—In a suit against acity ona 
lease to it by plaintiff, it was proper not to permit de- 
fendant to show by cross-examination of plaintiff that 
his title had terminated, since, if the title had termin- 
ated, defendant might itself prove such fact.—City of 
Chicago v. Peck, Ill., 68 N. E. Rep. 711. 

193. WITNESSES—Order to Secure,—It was not error to 
refuse an order for certain witnesses, whom defendant 
sought to secure, where the application showed the ex- 
pected testimony would be inadmissible.—State v. Ber- 
ger, Iowa, 90 N. W. Rep. 621 

194. WITNESSEs—Physiciap’s Testimony.—In action 
for death from injuries, a physician held incompetent, 
under Code Civ. Proc. § 1881, subd. 4, to testify for de- 
fendant from his knowledge of the injuries acquired 
while attending deceased.—Keast v. Santa Ysabel Gold 
Min. Co., Cal., 68 Pac. Rep. 771. 

19%. WITNESSES—Prejudicial Error.—Where the testi- 
mony of a witness for defendant in a prosecution for 
murder made out a case of self-defense, and the pros- 
ecution proved declarations of the witness that the kill- 
ing was without excuse, failure to instruct that these 
declarations were adinissible only to impeach the wit- 
ness was prejudicial error.—Mullins v. Commonwealth, 
Ky., 67S. W. Rep. 824. 

19%. WITNESSES — Redirect Ezamination. — Where 
plaintiff, on cross-examination of defendant, draws out 
certain testimony, it is not error to permit such testi- 
mony to be repeated on the redirect examination of the 


witness.—Anderson v. Jordan, 8S. Dak , 8° N. W. Rep. 
1015. 
197. WITNESSES—Self-Incrimination. — Where, on a 


prosecution for murder, accused gives by letters re- 
lative positions of the parties on a map of his own ac- 
cord, an objection that he was forced to give evidence 
against himself is frivolous.—State v. Laudano, Conn., 
51 Atl. Rep. 869. 

198. WITNESSES—Action on Note.—In an action by the 
administrator of the holder of a note against the ex- 
ecutor of an indorser or guarantor or, an heir of the de- 
ceased holder is not competent to testify to declarations 
made by the indorser or guarantor after the death of the 
holder.—Tucker v. Gentry, Mo., 67 8S. W. Rep. 723. 








